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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  260 

[FRL  1395-7] 

Hazardous  Waste  Management 
System:  General 

agency:  Environmental  Protection 
Agency. 

action:  Revisions  to  final  rule  and 
interim  final  rule  and  request  for 
comments. 

summary:  Subtitle  C  of  the  Solid  Waste 
Disposal  Act,  as  amended  by  the 
Resource  Conservation  and  Recovery 
Act  of  1976,  as  amended  (RCRA),  directs 
the  Environmental  Protection  Agency 
(EPA)  to  promulgate  regulations  to 
protect  human  health  and  the 
environment  from  the  improper 
management  of  hazardous  waste.  The 
first  phase  of  EPA’s  regulations 
implementing  this  directive  are 
contained  in  Parts  262  and  263  of  this 
chapter  (which  were  promulgated  on 
February  26, 1980)  and  Parts  261,  264, 

265, 122, 123,  and  124  of  this  chapter 
(which  are  being  promulgated  today). 

This  regulation  (Part  260)  sets  forth 
definitions  of  words  and  phrases  which 
appear  in  Parts  261  through  265  and 
contains  provisions  which  are  generally 
applicable  to  all  those  regulations.  It 
was  originally  published  on  February  26, 
1980,  concurrent  with  the  promulgation 
of  EPA’s  Part  262  and  263  regulations.  It 
is  now  being  amended  to  add  new 
provisions  required  by  today’s 
publication  of  Parts  261,  264  and  265  and 
to  revise  one  of  the  definitions  published 
in  February. 

DATES:  Effective  date:  November  19, 

1980.  Comment  date:  For  the  interim 
final  portions  of  this  regulation,  public 
comments  will  be  accepted  until  July  18, 
1980. 

ADDRESSES:  Comments  on  interim  final 
portions  should  be  sent  to  Docket  Clerk 
[Docket  No.  3000],  Office  of  Solid  Waste 
(WH-562),  U.S.  Environmental 
Protection  Agency,  401  M  Street,  S.W., 
Washington,  D.C.  20460.  The  public 
docket  for  this  regulation  is  located  in 
Room  2711  of  the  above  address,  and  is 
available  for  viewing  from  9:00  a.m.  to 
4:00  p.m.,  Monday  through  Friday, 
excluding  holidays.  • 

Single  copies  of  these  regulations  will 
be  available  approximately  30  days 
after  publication  from  Ed  Cox,  Solid 
Waste  Information,  U.S.  Environmental 
Protection  Agency,  26  West  St.  Clair 
Street,  Cincinnati,  Ohio  45268  (513)  684- 
5362.  Multiple  copies  will  be  available 
from  the  Superintendent  of  Documents, 
Washington,  D.C.  20402. 


For  information  on  the 
implementation  of  these  regulations, 
contact  the  EPA  Regional  Offices  below: 
Region  I — Dennis  Huebner,  Chief,  Waste 
Management  Branch,  John  F.  Kennedy 
Building,  Boston,  Massachusetts  02203 
(617)  223-5777; 

Region  II — Dr.  Ernest  Regna,  Chief,  Solid 
Waste  Branch,  26  Federal  Plaza,  New 
York,  New  York  10007  (212)  264-0504/ 
5: 

Region  III — Robert  L.  Allen,  Chief, 
Hazardous  Materials  Branch,  6th  and 
Walnut  Streets,  Philadelphia, 
Pennsylvania  19106  (215)  597-0980; 
Region  IV — James  Scarbrough,  Chief, 
Residuals  Management  Branch,  345 
Courtland  Street  N.E.,  Atlanta, 

Georgia  30365  (404)  881-3016; 

Region  V — Karl  J.  Klepitsch,  Jr.,  Chief, 
Waste  Management  Branch,  230  South 
Dearborn  Street,  Chicago,  Illinois 
60604  (312)  886-6148. 

Region  VI — R.  Stan  Jorgensen,  Acting 
Chief,  Solid  Waste  Branch,  1201  Elm 
Street,  First  International  Building, 
Dallas,  Texas  75270  (214)  767-2645 
Region  VII — Robert  L.  Morby,  Chief, 
Hazardous  Materials  Branch,  324  E. 
11th  Street,  Kansas  City,  Missouri 
64106  (816) 374-3307 
Region  VIII — Lawrence  P.  Gazda,  Chief, 
Waste  Management  Branch,  1860 
Lincoln  Street,  Denver,  Colorado 
80203  (303)  837-2221 
Region  IX — Arnold  R.  Den,  Chief, 
Hazardous  Materials  Branch,  215 
Fremont  Street,  San  Francisco, 
California  94105  (415)  556-4606 
Region  X — Kenneth  D.  Feigner,  Chief, 
Waste  Management  Branch,  1200  6th 
Avenue,  Seattle,  Washington  98101 
(206)  442-1260 

FOR  FURTHER  INFORMATION  CONTACT: 

John  P.  Lehman,  Office  of  Solid  Waste 
(WH-565),  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington  D.C.  20460  (202)  755-9185. 

SUPPLEMENTARY  INFORMATION: 

1.  Authority 

This  regulation  is  issued  under  the 
authority  of  Sections  1006,  2002(a),  3001 
through  3007,  3010,  and  7004  of  the  Solid 
Waste  Disposal  Act,  as  amended  by  the 
Resource  Conservation  and  Recovery 
Act  of  1976,  as  amended  (RCRA),  42 
U.S.C.  6905,  6912(a),  6921  through  6927, 
6930,  and  6974. 

II  Background 

Subtitle  C  of  RCRA  establishes  a 
Federal  program  to  provide 
comprehensive  regulation  of  hazardous 
waste.  When  fully  implemented,  this 
program  will  provide  “cradle-to-grave” 
regulation  of  hazardous  wastes  Section 
3001  of  Subtitle  C  directs  EPA  to  identify 


the  characteristics  of  and  to  list  those 
hazardous  wastes  which  are  subject  to 
regulation  under  Subtitle  C.  Sections 
3002  and  3003  require  EPA  to  establish 
standards  for  generators  and 
transporters  of  hazardous  waste  which 
will  ensure  proper  recordkeeping  and 
reporting,  the  use  of  a  manifest  system 
to  track  shipments  of  hazardous  waste, 
the  use  of  proper  labels  and  containers, 
and  the  delivery  of  the  waste  to  properly 
permitted  treatment,  storage,  and 
disposal  facilities.  To  ensure  that  these 
facilities  are  designed,  constructed,  and 
operated  in  a  manner  which  protects 
human  health  and  the  environment. 
Section  3004  of  RCRA  directs  EPA  to  , 
promulgate  technical,  administrative, 
monitoring,  and  financial  standards  for 
them.  These  independently  enforceable 
standards  will  be  used  by  EPA  to  issue 
permits  to  owners  and  operators  of 
facilities  under  Section  3005.  For  those 
States  interested  in  administering  the 
RCRA  program  instead  of  EPA,  Section 
3006  requires  the  Agency  to  issue 
guidelines  under  which  States  may  seek 
authorization  to  carry  out  the  program. 
Finally,  under  Section  3010,  all  persons 
engaging  in  activities  subject  to  control 
under  Sections  3002  through  3004  above 
must  notify  EPA  or  States  having 
authorized  RCRA  hazardous  waste 
programs. 

Early  this  year,  EPA  began  issuing  the 
regulations  which  comprise  the  Subtitle 
C  hazardous  waste  management  system. 
On  February  26, 1980,  it  promulgated 
standards  for  generators  and 
transporters  of  hazardous  waste  under 
Sections  3002  and  3003  of  RCRA, 
respectively  (Parts  262  and  263),  and 
issued  a  public  notice  establishing 
procedures  for  filing  a  notice  of 
hazardous  waste  activity  under  Section 
3010.  Today  EPA  is  publishing  permit 
procedures  and  guidelines  for  the 
approval  of  State  hazardous  waste 
programs  under  Sections  3005  and  3006, 
respectively  (Parts  122, 123,  and  124), 
and  the  first  phase  of  its  Section  3001 
hazardous  waste  list  and  characteristics 
and  Section  3004  facility  standards 
(Parts  261,  264,  and  265).  As  discussed  in 
the  preambles  to  those  two  latter 
regulations,  EPA  expects  to  be 
amending  its  Sections  3001  and  3004 
regulations  later  this  year  to  bring 
additional  wastes  into  the  hazardous 
waste  management  system  and  to  add 
additional  facility  standards. 

Table  1  below,  shows  where  each  of 
these  regulations  appears  in  the  Federal 
Register. 
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Table  1' 


40  CFR 

Corresponding  RCRA  section 
and  descriptive  title 

Federal 

Register 

date 

Part: 

260 . 

Definitions  used  in  other  Parts 

5/19/80 

corresponding  to  the  Sections 

Part  II. 

261 . 

3001  through  3004  rules,  and 
general  provisions  applicable  to 
these  Parts. 

Section  3001:  Identification  and 

5/19/80 

Listing  of  Hazantous  Waste. 

Part  III. 

262 . 

Section  3002:  Standards  Applicable 

5/19/80. 

to  Generators  of  Hazardous 

PartV. 

263 . 

Waste. 

Section  3003:  Standards  Applicable 

5/19/80. 

to  Transporters  of  Hazardous 

Part  VI. 

264 . 

Waste. 

Section  3004:  Standards  Applicable 

5/19/80. 

to  Owners  and  Operators  of 

Part  VII. 

265 . 

Hazardous  Waste  Treatment, 
Storage,  and  Disposal  Facilities. 
Section  3004:  Interim  Status 

5/19/80 

Standards  Applicable  to  Owners 

Part  VII. 

122  and 

and  Operators  of  Hazardous 

Waste  TreatmenL  Storage,  and 
Disposal  Facilities. 

Section  3005:  Permits  for 

5/19/80 

124. 

TreatmenL  Storage,  and  Disposal 

PartX. 

123 . 

of  Hazardous  Waste. 

Section  3006:  Guidelines  for 

5/19/80. 

Authorized  State  Hazardous 

PartX. 

Waste  Programs. 

Section  3010;  Preliminary 

2/26/80. 

Notification  of  Hazardous  Waste 

(45  FR 

Activity. 

12746) 

■This  table  is  self-explanatory  except  for  that  pxxtion  of  it 
dealing  with  section  3004  of  RCRA.  There  are  three  groups  of 
owners  aixf  operators  of  hazardous  waste  facilities  subject  to 
control  under  this  Section:  owners  and  operators  with  interim 
status,  these  who  own  or  operate  RCRA  permitted  facilities, 
and  those  with  neither  interim  status  nor  a  permit  Owners 
and  operators  in  the  first  group  are  subject  to  the  Part  265 
rules;  those  in  the  second  group  must  comply  with  RCRA  per¬ 
mits  based  on  the  Part  264  rules;  those  in  the  third  group 
must  stop  operations  on  the  effective  date  of  these  regula¬ 
tions.  (Sm  the  preamble  to  the  Parts  264  and  265  rules 
issued  elsewhere  in  today's  Federal  Register  for  an  expla¬ 
nation  of  how  owners  arxl  operators  qualify  for  interim  status.) 

The  purpose  of  this  regulation  (Part 
260]  is  to  consolidate  in  one  place  a 
number  of  provisions  which  are 
applicable  to  all  the  Part  261  through  265 
regtdations.  Subpart  A  contains  rules 
concerning  the  designation  and  handling 
of  confidential  information  and  rules  of 
grammatical  construction  which  are 
generally  applicable  to  Parts  261  through 
265.  Subpart  B  contains  definitions  of 
key  words  and  phrases  which  are  used 
in  those  Parts.  Subpart  C  outlines  the 
general  procedures  which  EPA  will 
follow  in  acting  on  petitions  to  amend 
Parts  260  through  265  and  special 
procedures  applicable  to  petitions  for 
the  approval  of  equivalent  testing  and 
analytical  methods  and  petitions  to 
amend  Part  261.  Finally,  Appendix  I 
contains  a  “road  map”  to  the  Subtitle  C 
regulations  which  is  designed  to 
acquaint  persons  unfamiliar  with  EPA’s 
Subtitle  C  regulations  with  the  most 
important  regulatory  provisions  in  Parts 
260  through  265  and  Parts  122  through 
124.  (Note  that  Appendix  I  contains 
guidance,  not  regulations.  If  any  part  of 
the  appendix  is  inconsistent  with  the 


regulations,  the  regulations  should  be 
considered  controlling.) 

III.  Subpart  A 

1.  Section  260.1  (Purpose,  scope,  and 
applicability).  This  section  explains  the 
purpose  of  Part  260  and  outlines  the 
contents  of  the  remaining  sections.  It  is 
largely  self-explanatory. 

2.  Section  260.2  (Availability  of 
information:  confidentiality  of 
information).  The  Agency  expressed  its 
basic  stance  on  confidentiality  in 

§  250.27  of  the  proposed  Section  3002 
regulations,  which  stated  that  all 
information  provided  in  connection  with 
the  requirements  of  RCRA  must  be 
made  available  to  any  person,  as 
authorized  by  Section  3007(b)  of  RCRA, 
the  Freedom  of  Information  Act  (FOIA,  5 
U.S.C.  552),  and  the  EPA  regulations 
adopted  to  implement  the  FOIA  and 
Section  3007(b)  (40  CFR  Part  2). 

Proposed  §  250.27  applied  also  to  the 
recordkeeping  and  reporting  systems 
under  Section  3004  of  the  proposed 
regulations,  because  they  were  designed 
to  use  information  supplied  on  the 
manifest  as  the  data  base. 

A  number  of  commenters  argued  that 
all  RCRA  reports  and  information 
should  be  made  known  to  the  public 
because  public  knowledge  of  this 
information  is  essential  to  the  effective 
enforcement  of  RCRA.  In  particular, 
they  argued  that  in  order  for  the  public 
oversight  and  citizen  suit  provisions  of 
RCRA  to  be  effective,  the  public  must 
have  information  on  the  types  and 
amounts  of  waste  being  handled  by 
facilities,  data  from  the  monitoring  of 
ground  water  and  surface  water, 
information  on  the  type  of  process 
generating  the  waste  and  the  hazardous 
properties  of  the  waste,  and  any 
information  reported  to  the  Agency 
regarding  fires,  explosions,  and 
discharges  of  hazardous  waste, 
including  data  on  the  degradation  of 
ground  water. 

The  Agency  has  sought  to  balance  the 
public  need  for  information  against 
legitimate  claims  of  confidentiality. 
Neither  Section  3007(b)  of  RCRA  nor  the 
Freedom  of  Information  Act,  however, 
authorize  or  require  full  public 
disclosure  of  information  collected 
pursuant  to  RCRA.  Section  3007(b) 
directs  the  Administator  to  consider  as 
confidential  any  information  which 
would  be  entitled  to  protection  under 
Section  1905  of  Title  18  of  the  United 
States  Code,  upon  a  satisfactory 
showing  by  the  claimant  that  his 
information  does  indeed  warrant 
confidential  treatment.  The  provisions  of 
the  Freedom  of  Information  Act 
concerning  the  availability  of 
information  do  not  apply  to  confidential 


trade  secrets  and  commercial  or 
financial  information  (Section  552(b)(4)). 

Because  of  this  provision  in  RCRA, 
the  Agency  cannot  impose  a  blanket 
requirement  in  the  regulations  that 
specific  information  must  be  released  to 
the  public  in  all  cases.  However,  the 
public  may  obtain  information  on  the 
type  of  process  producing  the  wastes 
listed  in  the  Section  3001  rules  from  the 
backgroimd  dociunents  supporting  the 
Section  3001  regulations.  In  addition,  the 
Subpart  D  rules  require  owners  or 
operators  to  notify  local  authorities  of 
fires,  explosions,  or  discharges  of 
hazardous  waste  which  have  the 
potential  for  adversely  affecting  human 
health  and  the  environment  outside  the 
facility.  Thus,  information  of  this  type 
may  also  be  available  to  the  public. 

Several  commenters  suggested  that 
EPA  should  clearly  state  that  the 
confidentiality  provisions  of  proposed 
§  250.27  apply  to  the  information 
required  in  the  Section  3004  rules.  The 
Agency  agrees,  and  has  therefore  placed 
the  provisions  concerning 
confidentiality  in  Part  260  of  the  final 
rules.  Section  260.1  of  this  Part  makes  it 
clear  that  the  §  260.2  confidentiality 
provisions  apply  to  all  information 
required  to  be  submitted  under  the  final 
Sections  3001  through  3004  standards. 

3.  Section  260.3  (Use  of  number  and 
gender).  This  section  establishes  simple 
rules  of  grammatical  construction 
concerning  number  and  gender.  It  has 
been  added  to  allow  EPA  to  simplify  the 
drafting  of  its  final  Part  261  through  265 
regulations  by  eliminating  the  need  for 
such  awkward  phrases  as  “he/she/it”  or 
“the  owner  (or  in  event  there  is  more 
than  one  owner,  the  owners)".  It  is  self- 
explanatory. 

Although  there  is  no  direct 
counterpart  to  this  section  in  the 
proposed  Subtitle  C  rules,  the  Agency  is 
issuing  it  as  a  final,  rather  than  interim 
final  standard.  This  is  simply  a  rule  of 
usage  and,  therefore,  it  is  unnecessary  to 
solicit  comments  on  it. 

rV.  Supart  B 

In  EPA’s  proposed  regulations,  each 
regulation  had  its  own  set  of  definitions 
(see  §§  250.11,  250.21,  250.31,  and 
250.41).  To  eliminate  the  imnecessary 
repetition  this  produced,  all  the 
definitions  which  are  applicable  to  more 
than  one  of  EPA’s  final  regulations  have 
been  consolidated  into  this  subpart. 
Definitions  of  terms  which  are  used  only 
once,  or  only  in  conjunction  with  a 
single  section  or  subpart,  will  generally 
be  defined  in  the  section  or  subpart  in 
which  they  are  used.  We  hope  this 
reorganization  will  make  the  regulations 
less  cumbersome  and  easier  to  follow. 
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When  Part  260  was  published  in 
February,  it  contained  definitions  of 
twelve  terms  used  in  EPA’s  Parts  262 
and  263  regulations  and  a  preamble 
discussion  of  each  (45  FR  12722).  Except 
for  the  definition  of  “on-site”,  which  has 
been  revised  since  February,  these 
terms  will  not  be  discussed  again  here. 

Of  the  new  definitions  which  are 
being  added  to  Part  260  today,  most  are 
self-explanatory  and  non-controversial 
and  therefore  need  not  be  addressed  in 
this  preamble.  Those  which  do  require 
explanation  are  either  dealt  with  in  the 
preambles  accompanying  the  regulation 
in  which  the  term  is  used  or  in  the 
discussion  which  follows. 

1.  Definition  of  Active  Portion.  The 
proposed  difmition  of  “active  portion” 
stated  that  portions  of  facilities  closed 
in  accordance  with  the  facility  closure 
plan,  and  all  applicable  closure 
requirements,  were  not  active  portions. 
Several  commenters  were  concerned 
that  portions  of  facilities  which  were 
closed  before  the  effective  date  of  the 
regulations,  but  not  in  accordance  with 
the  Section  3004  closure  requirements, 
would  be  considered  to  be  active 
portions.  If  this  were  the  case,  they 
argued  that  it  was  unreasonable  to 
require  owners  and  operators  to  re-close 
these  portions  in  accordance  with  the 
RCRA  standards. 

The  Agency  believed  that  the 
following  statement  in  the  preamble  to 
the  proposed  Section  3004  regulations 
stated  that  Agency’s  intent  generally  not 
to  regulate  portions  of  facilities  closed 
before  the  effective  date  of  the 
regulations: 

RCRA  is  written  in  the  present  tense  and 
its  regulatory  scheme  is  organized  in  a  way 
which  seems  to  contemplate  coverage  only  of 
those  facilities  which  continue  to  operate 
after  the  effective  date  of  the  regulations.  The 
Subpart  D  standards  and  Subpart  E 
permitting  procedures  are  not  directed  at 
inactive  facilities.  (43  FR  58984) 

However,  the  Agency  realizes  that  its 
original  intent  would  have  been  more 
clearly  stated  if  the  words  “or  inactive 
portions  of  active  facilities”  had  been 
added  to  the  above  sentence.  The 
Agency’s  intent  is  not  to  regulate  under 
Subtitle  C  portions  of  facilities  closed 
before  the  effective  date  of  the 
regulations.  The  only  exception  to  this  is 
that  owners  and  operators  of  facilities 
which  continue  to  operate  after  the 
effective  date  of  the  regulations  must 
ensure  that  portions  of  facilities  closed 
before  the  effective  date  of  these  rules 
do  not  interfere  with  the  monitoring  or- 
control  of  active  portions.  This 
requirement  regulates  the  facility  which 
operates  under  the  RCRA  regulations, 
although  it  may  require  the  owner  or 
operatpr,  before  he  receives  a  permit,  or 


as  a  permit  condition,  to  take  certain 
measures  on  portions  of  his  facility 
closed  before  the  effective  date  of  these 
regulations. 

2.  Definitions  of  Disposal  and 
Disposal  Facility.  Several  commenters 
suggested  that  the  statutory  definition  of 
“disposal”given  in  Section  1004(3)  of 
RCRA  should  be  reworded  to  make  it 
clear  that  an  unplanned  release  or 
discharge  of  hazardous  waste  does  not 
constitute  disposal.  They  argued  that 
this  change  is  necessary  because, 
otherv^se,  accidental  discharges  will 
have  to  be  permitted  before  they  are 
allowed  to  occur. 

Regardless  of  whether  a  discharge  of 
hazardous  waste  is  intentional  or  not, 
the  human  health  and  environmental 
effects  are  the  same.  Thus,  intentional 
and  unintentional  discharges  are 
included  in  the  detinition  of  “disposal”. 

However,  the  Agency  agrees  that 
permits  logically  can  only  be  required 
for  intentional  disposal  of  hazardous 
waste.  Therefore,  the  definition  of 
“disposal  facility”  has  been  modified  to 
indicate  the  Agency’s  intent  that  the 
term  does  not  apply  to  activities 
involving  truly  accidental  discharge  of 
hazardous  waste. 

In  addition,  the  definition  has  been 
further  modified  to  make  it  clear  that 
only  facilities  at  which  hazardous  waste 
is  to  remain  after  closure  are,  for  the 
purposes  of  these  regulations,  disposal 
facilities.  Thus,  for  example,  a  surface 
impoundment  used  for  waste  treatment 
from  which  the  emplaced  waste  and 
waste  residue  is  to  be  removed  before 
closure  of  the  impoundment,  for 
purposes  of  these  regulations,  is  not 
both  a  treatment  and  a  disposal  facility, 
but  rather,  only  a  treatment  facility. 

That  does  not  mean  it  might  not  be 
“disposing”  of  wastes  within  the 
meaning  of  that  term  in  Section  1004(3) 
of  RCRA.  It  merely  means  that  EPA,  for 
purposes  of  reference  in  these 
regulations,  will  call  it  a  “treatment 
facility.” 

3.  Definition  of  Existing  Facility. 
Several  commenters  pointed  out  what 
they  perceived  as  a  serious  fault  in 
Section  3005(e)  of  RCRA,  which  is  that 
the  Section  limits  interim  status  to 
owners  and  operators  of  facilities  “in 
existence”  on  or  before  October  21, 

1976.  The  statute  requires  that,  in  order 
to  operate  legally,  facilities  which  have 
come  into  existence  after  October  21, 
1976,  must  obtain  a  permit  by  the 
effective  date  of  the  Section  3005 
regulations  (i.e.,  within  180  days  after 
the  promulgation  date  of  the 
regulations).  Because  it  is  unlikely  that 
permits  can  be  issued  within  180  days 
for  all  facilities  not  “in  existence”  by 
October  21, 1976,  the  commenters  felt 


that  the  language  of  the  statute  was 
unfair  to  the  owners  and  operators  of 
these  facilities. 

EPA  agrees  that  the  language  of  the 
statute  as  it  now  stands  would  make  the 
RCRA  program  unworkable.  However, 
the  language  of  RCRA  is  clear  and  EPA 
has  had  no  alternative  but  to  follow  it  in 
the  regulations.  As  the  preamble  to  the 
Part  122  regulations  discusses,  EPA 
expects  that  amendments  to  RCRA  now 
in  conference  will  be  passed  shortly  and 
will  cure  this  problem.® 

In  the  proposed  rules,  existing 
facilities  were  limited  to  those  which 
were  in  operation  or  under  “physical 
construction”  by  a  certain  date.  Physical 
construction  was  defined  as: 

excavation,  movement  of  earth,  erection  of 
forms  or  structures,  the  purchase  of 
equipment  or  any  other  activity  involving  the 
actual  preparation  of  the  Hazardous  Waste 
Management  facility. 

The  Agency  has  expanded  this  aspect 
of  the  definition  of  “existing  facility”  in 
the  final  rules.  The  Agency  believes  that 
facilities  for  which  substantial  financial 
commitments  have  been  incurred 
through  contractual  obligations  to 
purchase  specially  designed  structures 
or  equipment,  should  also  be  considered 
to  be  existing  facilities.  Accordingly,  the 
final  Part  260  definition  provides  that  a 
facility  which  has  “commenced 
construction”  by  a  certain  date  is  an 
“existing  facility”. 

In  determining  whether  construction 
has  commenced,  as  the  term  is  defined 
in  Part  260,  it  is  first  necessary  to 
determine  whether  the  owner  or 
operator  has  obtained  and  continues  to 
hold  all  necessary  preconstruction 
approvals  or  permits  required  by 
Federal,  State,  and  local  laws  and 
regulations.  If  all  such  permits  have  not 
been  obtained  or  maintained, 
construction  has  not  commenced. 

Assuming  that  the  permit  requirement 
is  satisfied,  in  order  to  have 
“commenced  construction,”  it  is  still 
necessary  for  facilities  to  meet  one  of 
two  additional  requirements.  The  first 
requirement  is  that  a  continuous 
physical  on-site  construction  program 
has  begun  by  the  date  in  question.  The 
words  “continuous”  and  “on-site”  are 
key  to  this  test.  It  will  not  suffice  merely 
to  have  begun  erection  of  auxiliary 
buildings  or  construction  sheds  unless 
there  is  clear  evidence  (through 
contracts  or  otherwise)  that  construction 
of  the  entire  facility  will  go  forward  in  a 


*  Accordingly,  EPA  encourages  every  facility  built 
or  under  construction  on  the  promulgation  date  of 
the  RCRA  program  regulations  to  notify  EPA  and 
file  Part  A  of  the  permit  application  so  that  it  can  be 
quickly  processed  for  Interim  Status  when  the 
change  in  the  law  takes  effect. 
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continuous  manner  (no  breaks  greater 
than  18  months).  Nor  will  it  suffice  that 
erection  of  certain  components  began 
off-site. 

The  alternative  requirement  is  that  by 
the  date  in  question,  binding 
agreements — which  cannot  be  canceled 
or  modified  without  substantial  loss — 
were  established  for  construction  of  the 
facility  to  be  completed  within  a 
reasonable  time.  The  words 
“substantial”  and  “for  construction”  are 
key  to  this  test.  In  order  to  minimize 
administrative  burdens  and  to  provide 
some  certainty,  the  Agency  will  consider 
a  loss  as  being  substantial  if  the  cost  to 
cancel  a  construction  agreement  is  more 
than  10  percent  of  the  total  project  cost. 
Whether  a  loss  equal  to  or  less  than  10 
percent  is  substantial  will  be  considered 
on  a  case-by-case  basis.  The  loss  must 
also  be  related  to  contractual 
obligations  for  construction.  Options  to 
purchase  or  contracts  for  feasibility, 
engineering,  or  design  studies  will  not 
be  considered  to  be  contractual 
obligations  for  construction. 

These  conditions  for  “commenced 
construction”  are  adopted  from  EPA’s 
Prevention  of  Significant  Deterioration 
(PSD)  regulations  issued  under  the 
Clean  Air  Act  (see  43  FR  26395). 

4.  Definition  of  Generator.  Several 
comments  on  the  proposed  definition  of 
“generator”  concerned  corporations 
controlling  plants  in  several  locations 
which  each  produce  hazardous  waste. 
They  questioned  whether  each  plant,  or 
only  the  corporate  headquarters,  is  the 
generator.  Some  commenters  thought 
that  the  latter  should  be  designated  as 
the  generator  because  this  would 
allegedly  reduce  the  number  of 
manifests  and  records  that  the 
corporation  would  collectively  be 
required  to  develop. 

RCRA  directs  the  Agency  to  monitor 
and  control  the  movement  of  hazardous 
waste.  The  only  way  that  the  Agency 
can  do  so  is  to  know  the  source  of  the 
waste.  If  the  reports  which  EPA  received 
on  hazardous  waste  identified  the 
corporate  headquarters  as  the  generator, 
EPA  would  not  know  which  of  the 
corporation's  plants  produced  the  waste 
and,  thus,  would  be  unable  to  monitor 
the  waste’s  movement.  For  this  reason, 
the  final  definition  has  been  modified  to 
make  it  clear  that  the  plant,  and  not  the 
parent  company,  is  the  generator. 
However,  corporate  headquarters  may 
prepare  and  submit  separate  reports  for 
each  of  the  corporation’s  facilities. 

Certain  producers  (e.g.,  farmers  and 
small  generators)  were  excluded  from 
the  proposed  definition  of  “generator.” 
Because  these  exclusions  are 
specifically  dealt  with  in  the  final  Part 
261  and  Part  262  regulations,  it  is 


unnecessary  to  attempt  to  include  the 
substance  of  these  regulations  in  the 
final  definition  of  “generator”. 

5.  Definition  of  On-Site.  The  Agency  is 
amending  the  definition  of  “on-site”, 
which  was  promulgated  in  the  Part  260 
regulations  issued  on  February  26, 1980 
(45  FR  12724).  In  the  preamble  which 
accompanied  that  definition,  the  Agency 
pointed  out  that  the  manifest  is 
necessary  “to  safeguard  human  health 
and  the  environment  in  the 
transportation  of  hazardous  waste, 
regardless  of  the  distance  that  the  waste 
is  being  transported.”  However,  the 
preamble  went  on  to  say  that: 

Merely  crossing  the  public  right-of-way  to 
gain  access  to  property  under  the  control  of 
the  generator  does  not  create  the  same 
dangers  to  the  public  that  transportation 
upon  public  highways  entails,  [emphasis 
added] 

For  this  reason,  the  proposed 
definition  of  “on-site”  (43  FR  58976)  was 
revised  to  include  as  “on-site,”  non¬ 
contiguous  property  owned  by  the 
generator  which  is  connected  by  “a 
right-of-way  which  he  controls  and  to 
which  the  public  does  not  have  access.” 
This  revision  allowed  generators  to 
transport  their  waste  within  these 
confined  limits  without  preparing  a 
manifest  for  it. 

The  Agency  now  realizes,  however, 
that  the  revised  definition  of  “on-site” 

(45  FR  12724)  cold  be  interpreted  to 
allow  unmanifested  waste  to  be 
transported  along  a  public  right-of-way. 
This  was  not  what  the  Agency  had 
intended  when  revising  the  proposed 
definition.  Therefore,  that  definition  has 
been  amended  to  make  it  clear  that  the 
entrance  and  exit  of  the  geographically 
contiguous  property — ^which  may  be 
divided  by  a  public  or  private  right-of- 
way — ^must  be  directly  across  fi’om  each 
other  in  order  to  be  considered  to  be  the 
same  site. 

6.  Definition  of  Representative 
Sample.  The  Agency  mistakenly 
provided  two  definitions  of  the  term 
“representative  sample”  in  the  proposed 
rules,  one  in  §  250.11(b)(5),  and  the  other 
in  §  250.41(b)(73).  The  latter  was 
concerned  solely  with  samples 
characteristic  of  ground  water  beneath  a 
facility.  Several  commenters  pointed  out 
that  the  definition  was  too  restrictive 
because  the  proposed  regulations 
required  samples  to  be  taken  of  things 
other  than  ground  water.  The  Agency 
agrees,  and  has  restructured  the  final 
groimd-water  monitoring  standards  so 
that  a  definition  of  “representative 
sample”  specific  to  groimd  water  is  no 
longer  needed.  It  has  therefore  been 
deleted  from  the  final  rules. 


The  definition  provided  in 
§  250.11(b)(5)  was  broader  than  that 
contained  in  §  250.41(b)(73). 

§  250.11(b)(5)  defined  representative 
sample  as: 

Any  sample  of  the  waste  which  is 
statistically  equivalent  to  the  total  waste  in 
composition,  and  in  physical  and  chemical 
properties.  Representative  samples  may  be 
generated  using  the  methods  set  out  in 
Appendix  I  of  this  Subpart,  [emphasis  added] 

Maqy  commenters  objected  to  the 
aspect  of  this  definition  which  required 
that  the  sample  be  statistically 
equivalent  to  the  total  waste.  They 
argued  that  statistical  equivalence  has 
an  exact  meaning,  and  that  interpreted 
literally,  the  proposed  definition  would 
have  required  the  entire  waste  stream  to 
be  sampled,  or  a  statistical  data  base 
established  for  it,  in  order  to  ensure  that 
every  constituent  of  the  waste  stream 
was  known  to  some  level  of  accuracy 
and  precision.  These  commenters  felt 
that  this  aspect  of  the  definition  was 
unreasonable. 

The  Agency  agrees  that  requiring  a 
representative  sample  to  be  statistically 
equivalent  to  the  waste  is  currently 
infeasible  for  most  waste  streams.  This 
is  particularly  true  for  “composite”  or 
heterogeneous  wastes.  The  Agency  will, 
in  the  future,  develop  and  publish  in 
SW-846,  “Test  Methods  for  the 
Evaluation  of  Solid  Waste”,  practical 
procedures  for  obtaining  statistically 
equivalent  representative  samples  of 
hazardous  waste.  However,  until  they 
are  developed,  the  Agency  agrees  that 
the  definition  of  “representative 
sample”  should  not  require  that  the 
samples  be  statistically  equivalent  to 
the  total  waste.  Therefore,  the  definition 
has  been  changed  to  require  that 
representative  samples  exhibit  the 
average  properties  of  the  universe  or 
whole  (e.g.,  waste  or  ground  water). 

V.  Subpart  C 

1.  Section  260.20  (General).  Section 
7004  of  RCRA  states  that  any  person 
may  petition  EPA  for  the  promulgation, 
amendment,  or  repeal  of  any  regulation 
under  RCRA.  That  section  ^rther 
directs  the  Administrator  to  develop  and 
publish  minimum  guidelines  for  the 
public  to  participate  in  this  process. 

EPA’s  proposed  Subtitle  C  regulations 
contained  no  guidelines  to  assist  the 
public  in  framing  rulemaking  petitions  or 
to  advise  them  of  the  procedures  EPA 
would  follow  in  acting  on  their  petitions. 
EPA  received  a  number  of  comments, 
often  in  the  context  of  a  specific 
regulatory  provision  (e.g.,  the  list  of 
hazardous  wastes  issued  under  Section 
3001),  suggesting  that  EPA  establish 
rulemaking  procedures  for  Subtitle  C, 
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EPA  agrees  this  would  be  desirable,  and 
accordingly  is  adding  a  subpart  to  its 
final  rules  which  (1)  establishes  the 
procedures  for  petitioning  EPA  to 
amend,  modify,  or  revoke  any  provision 
in  Parts  260  through  265  and  (2} 
establishes  procedures  governing  EPA’s 
action  on  these  petitions. 

These  procedures  reflect  normal 
informal  rulemaking  practice  under  the 
Administrative  Procedures  Act  and  are 
largely  self-explanatory.  Except  for  two 
types  of  petitions — petitions  to  approve 
equivalent  methods  and  petitions  to 
amend  Part  261  to  exclude  a  waste 
produced  by  a  particular  facility — EPA 
is  not  establishing  information 
requirements  for  petitions.  These 
requirements  will  of  necessity  vary  with 
the  nature  of  the  regulatory  provision 
which  the  petitioner  is  seeking  to  add  or 
amend,  and  are  not  readily  susceptible 
to  precise  articulation  in  a  regulation. 
However,  petitioners  should  be  able  to 
glean  a  great  deal  of  information  which 
would  be  useful  in  drafting  rulemaking 
petitions  from  preamble  discussions  of 
provisions  and  associated  background 
documents.  In  the  case  of  EPA’s 
hazardous  waste  characteristics  and 
list,  the  regulations  themselves  identify 
the  criteria  against  which  all  rulemaking 
(including  that  initiated  by  EPA)  will  be 
evaluated. 

This  entire  subpart  is  being  published 
in  interim  final  form  to  give  the  public 
an  opportunity  to  comment  on  ^A’s 
procedures. 

2.  Section  260.21  (Petitions  for 
equivalent  testing  or  analytical 
methods).  In  its  proposed  Section  3001 
regulations,  EPA  required  persons  to 
determine  whether  their  waste  exhibited 
one  of  the  Agency’s  proposed  hazardous 
waste  characteristics  using  specified 
testing  and  analytical  methods  or  “an 
equivalent  method”.  (See  proposed 
§§  250.13(a)  (i)  and  (ii),  (a)(2)(i),  (b)(i), 
and  (d)(2)(ii)).  Section  250.11(b)(2)  of  the 
proposed  rules  defined  “equivalent 
method”  as  any  method: 

which  the  Administrator  determines  to  be 
functionally  equivalent  or  superior  to  the 
method  specified. 

The  proposed  rules  did  not,  however, 
provide  any  procedures  for  requesting 
EPA  to  approve  testing  or  analytical 
methods  as  equivalent  to  those  specified 
in  proposed  Section  3001.  Several 
commenters  suggested  that  such 
procedures  should  be  included  in  the 
regulations. 

EPA  agrees  and  believes  the 
procedures  set  forth  in  §  260.20  will 
work  well  for  petitions  for  equivalent 
methods.  However,  because  specific 
types  of  data  are  required  to  determine 
whether  a  testing  or  analytical  protocol 


is  “equivalent”  or  “superior”  to  an 
existing  method,  EPA  has  also 
established  specific  information 
requirements  for  petitions  for  equivalent 
methods.  These  requirements 
necessarily  require  a  petitioner  to  fully 
evaluate  the  alternative  method  and  to 
undertake  a  thorough  comparative 
analysis  of  this  method  and  EPA’s. 
Requiring  less  data  would  place  too 
large  a  burden  on  EPA,  considering  its 
limited  resources  for  developing 
alternative  tes.ting  methods.  The  Agency 
believes  that  those  who  desire  to  use  a 
method  other  than  that  prescribed  in  the 
final  rules  will  typically  have  the  data 
required  in  §  260.21  because  they  will 
have  found  the  prescribed  method  to  be 
inappropriate  for  their  purposes,  and 
will  have  already  committed  resources 
to  develop  an  equivalent  method. 

3.  Section  260.22  (Petitions  to  amend 
Part  261  to  exclude  a  waste  produced  at 
a  particular  facility).  This  provision  is 
discussed  in  Section  VII  of  the  preamble 
to  Part  261. 

Regulatory  Analysis 

The  Agency  has  prepared  for  the 
regulations  promulgated  under  Sections 
3001  through  3004  and  3010  of  RCRA,  an 
Economic  Impact  Analysis,  an 
Environmental  Impact  Statement,  a 
Reports  Impact  Analysis,  an  Operations 
Resources  Impact  Analysis,  and  an 
Evaluation  Plan.  EPA  has  prepared  a 
summary  regulatory  analysis  of  its  final 
regulations  based  on  the  above  reports. 
This  Regulatory  Analysis  describes  the 
various  alternative  approaches  that  the 
Agency  might  have  used  to  implement 
the  hazardous  waste  program,  and 
explains  why  certain  choices  were 
made. 

Except  for  the  Evaluation  Plan  (which 
was  prepared  under  Executive  Order 
12044),  or  as  otherwise  specified  below, 
copies  of  these  documents  may  be 
reviewed  in  the  EPA  Regional  Office 
libraries,  and  at  the  EPA  headquarters 
library,  Room  2404,  Waterside  Mall,  401 
M  Street,  SW.,  Washington,  D.C.  20460. 
The  Evaluation  Plan  will  be  available 
for  review  only  at  the  EPA  headquarters 
library. 

I.  Economic  Analysis 

The  Agency  prepared  an  Economic 
Impact  Analysis  under  Executive  Order 
11821,  as  amended  by  Executive  Order 
11949.  It  indicates  that  there  are  both 
costs  and  benefits  associated  with  this 
regulatory  program. 

1.  Benefits.  The  Subtitle  C  regulatory 
program  will  reduce  the  damage  to 
human  health  and  the  environment  from 
improper  management  of  hazardous 
waste.  The  following  is  a  brief  list  of 


some  of  the  many  expected 
improvements: 

(1)  Ground-water  pollution  from 
leaching  of  toxic  pollutants  from 
improperly  designed  and  managed 
landfills  and  surface  impoundments  will 
be  reduced. 

(2)  Poisoning  and  injury  due  to  direct 
contact  with  randomly  dumped  wastes 
will  be  reduced. 

(3)  Pollution  of  surface  waters  from 
hazardous  waste  stored  or  disposed  of 
in  fields  and  on  riverbanks  will  be 
reduced. 

(4)  Illicit  dumping  of  waste  in  farm 
fields,  wooded  areas,  along  roadsides, 
and  in  ditches  and  streams  will  be 
reduced. 

(5)  Emission  of  toxic  gases  from 
improperly  run  incinerators  will  be 
reduced. 

(6)  Accidents,  mistakes,  and 
malfunctions  at  hazardous  waste 
management  facilities,  which  could 
affect  people  near  the  site,  will  be 
reduced  in  number  and  in  severity,  due 
to  improved  training  of  personnel, 
monitoring  and  inspections,  and 
required  emergency  equipment. 

(7)  Contingency  plans  will  spell  out 
procedures  to  ensure  rapid  and  effective 
responses  to  emergencies  to  minimize 
any  danger  to  off-site  residents  and  the 
environment. 

(8)  Facilities  will  be  decontaminated 
or  otherwise  secured  at  closure,  and 
disposal  sites  will  be  monitored  and 
maintained  after  closure,  to  reduce  the 
possibility  of  future  adverse  impacts  on 
human  health  or  the  environment. 

The  Agency  believes  these 
improvements  will  be  substantial  and 
noticeable.  The  expected  improvements 
are  not  quantifiable,  however,  since 
records  of  past  practices  and  problems 
are  extremely  limited.  Also,  it  is  difficult 
or  impossible  to  quantify  benefits 
deriving  from  reduced  adverse  impacts 
on  health  or  the  environment.  The  dollar 
value  of  preventing  a  case  of  cancer,  for 
example,  is  not  truly  ascertainable.  In 
addition  to  the  major  non-quantifiable 
economic  benefits  expected  from 
decreases  in  human  health  problems 
and  in  pollution  of  our  air,  land,  and 
water,  EPA  expects  an  improwment  in 
economic  efficiency  and  equify,  and 
substantial  direct  savings  from  avoiding 
clean  up  costs  in  the  future. 

An  economy  functions  efficiently  and 
equitably  when  the  price  of  goods 
produced  in  the  society  reflects  the 
actual  social  and  private  costs  of 
production  (i.e.,  when  the  costs  are 
internalized).  Until  now,  in  most  states, 
firms  could  dispose  of  wastes  in 
environmentally  unsafe  ways  at  a  cost 
substantially  less  than  that  for  adequate 
disposal.  Thus,  the  price  of  goods  often 
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did  not  reflect  the  full  social  cost  of 
production. 

Pre-RCRA  practices  for  managing 
hazardous  waste  created  economic 
inequities.  The  costs  of  disposal  often 
fell  randomly  on  individuals  affected  by 
improper  management  or  on  the  public 
at  large  since  tax  revenues  were  used  to 
clean  up  inadequate  facilities.  It  would 
be  more  equitable  for  the  costs  of 
adequate  hazardous  waste  management 
to  fall  on  the  consumers  and  producers 
of  the  products  which  generate  the 
hazardous  waste. 

Pre-RCRA  management  practices  also 
caused  economic  inefficiencies.  Because 
the  price  of  goods  did  not  reflect  the  cost 
of  properly  managing  the  waste 
produced  as  part  of  the  manufacturing 
process,  these  goods  were  priced  too 
low  relative  to  other  goods.  Because 
prices  were  lower  than  the  true  social 
cost  of  producing  the  product, 
consumers  were  able  to  buy  more  of 
these  goods  than  they  could  if  proper 
waste  management  costs  were  included 
in  the  product  price.  Thus,  companies 
manufactured  and  sold  more  of  these 
products  and  generated  more  hazardous 
waste  than  was  economically  efficient. 
These  products,  thus,  had  an  unfair 
competitive  edge  over  other  products 
which  didn’t  generate  hazardous  waste. 
Furthermore,  because  companies  did  not 
have  to  either  pay  the  cost  of  proper 
waste  management  or  pass  it  along  to 
customers,  the  incentives  to  develop 
technology  and  process  changes  to 
lessen  the  quantity  of  hazardous  waste 
generated  or  to  recover  the  waste  as  a 
useful  material  were  weak  compared  to 
what  they  might  have  been  if  proper 
wast  management  was  required. 
Additionally,  companies  which  wanted 
to  properly  manage  their  wastes  were 
put  at  a  competitive  disadvantage  by 
doing  so  because  they  bore  costs  which 
their  competitors  did  not. 

The  RCRA  Subtitle  C  Regulations  will 
ensure  that  those  generating  hazardous 
waste  will  pay  appropriately  for  their 
safe  management.  Most  of  this  cost  will 
be  passed  on  to  consumers,  while  some 
may  be  borne  by  the  generator, 
particularly  where  price  increases  are 
held  down  in  some  way  (e.g.,  by  foreign 
competition  or  competition  with  other 
products).  In  either  case,  the  economy 
will  be  more  efficient  and  equitable 
because  those  receiving  the  benefits  will 
also  pay  the  costs,  and  prices  will  serve 
as  a  more  efficient  allocator  of 
resources. 

In  recent  years,  with  increasing 
frequency,  society  has  been  forced  to 
properly  dispose  of  waste  that  was 
previously  disposed  of  haphazardly.  The 
best  known  example  of  this  is  Love 
Canal  in  New  York,  where  20,000  tons  of 


waste  were  buried  over  a  period  of 
years.  The  diagnosis  of  a  severe  health 
hazard  in  the  area  due  to  wastes  seeping 
into  house  basements  and  surfacing  in 
backyards  caused  society  to  take 
remedial  action.  The  price  tag  to  the 
State  and  Federal  governments  is 
expected  to  be  about  $36  million  for 
clean  up,  relocating  residents,  health 
and  environmental  testing  services,  and 
other  expenses  associated  with  the 
disaster.  Thus,  society  is  spending  about 
$1,800  per  ton  in  its  effort  to  clean  up 
waste  improperly  disposed  of,  and  more 
will  be  spent  before  the  area  is  returned 
to  normal.  Further,  the  $1,800  per  ton 
excludes  human  health  costs  and 
suffering,  which  might  easily  outweigh 
actual  dollar  costs.  Given  that  average 
disposal  costs  after  the  RCRA  regulatory 
program  is  in  place  are  estimated  to  be 
around  $80  per  ton,  it  clearly  pays  to  do 
the  job  right  in  the  first  place. 

Given  that  damages  from  improper 
hazardous  waste  management  often 
take  decades  to  surface,  we  may  be 
paying  dearly  for  past  waste 
mismanagement  for  many  years  to 
come.  Further,  without  a  regulatory 
program,  new  problem  sites  would 
continue  to  be  developed.  Ultimately, 
clean  up  of  all  of  these  sites  could  cost 
billions  of  dollars. 

2.  Costs  and  Impacts.  Phase  I  of  the 
RCRA  Subtitle  C  program  will  broadly 
affect  American  industry.  The  Agency 
focused  its  Economic  Impact  Analysis 
(EIA)  on  major  hazardous  waste¬ 
generating  segments  within  22  ® 
industries.  The  study  covered 
approximately  29,000  generators  who 
produced  an  estimated  13.7  million 
metric  tons  of  hazardous  waste  in  1978. 
The  RCRA  hazardous  waste  standards 
are  expected  to  cover  about  67,000 
hazardous  waste  generators  that  are 
expected  to  produce  about  41  million 
metric  tons  of  hazardous  waste  in  1980. 
The  Agency’s  analysis  shows  that  62% 
of  this  hazardous  waste  is  from  the 
chemical  and  allied  industries. 

As  a  result  of  the  Phase  I  regulations, 
the  annual  hazardous  waste  disposal 
costs  for  the  29,000  generators  covered 
by  the  EIA  are  predicted  to  increase  by 
$510  million.  ■*  Of  this  annual  cost,  about 


^The  study  included  one  additional  segment, 
metals  mining,  which  is  not  included  in  this 
summary.  The  calculations  have  not  been 
completed  and  there  are  major  questions  as  to 
whether  significant  quantities  of  waste  from  this 
industry  will  prove  hazardous. 

*This  is  an  annualized  cost  developed  by 
multiplying  a  capital  recovery  factor  by  the  initial 
capital  cost  and  adding  the  product  to  the  recurring 
program  costs.  This  provides  an  even  projection  of 
expenditures  although  generators  will  typically 
incur  disproportionately  more  expenses  in  the 
beginning  of  the  program  and  at  the  end  of  the 
useful  life  of  the  facility. 


50%  is  for  compliance  with  surface 
impoundment  requirements.  Recurring 
operational  and  administrative 
expenses  account  for  $430  million  (1980 
dollars]  of  the  total  annual  cost;  the  rest 
is  for  capital  and  other  initial 
expenditures  (as  annualized).  Total 
capital  and  other  initial  expenditures 
are  estimated  at  $310  million. 

The  distribution  of  the  annual 
compliance  cost  by  major  RCRA 
hazardous  waste  management  activity  is 
provided  in  Table  I.  The  major  part  of 
the  cost  is  for  treatment  and  disposal 
facility  closure  and  post-closure 
activities  which  will  occur  in  the  future, 
but  which  EPA  assumes  owners  will 
prepare  for  in  advance  of  their 
occurrence.  The  $510  million  annual  cost 
amounts  to  less  than  0.2  percent  of  the 
value  of  sales  of  the  affected  industries. 

Tabl«  \.— Distribution  of  RCRA  Costs  by  Type  of 
Requirement 


Compliance  activity 

Annual 
iTK^emental 
cost  in 
millions  of 
dollars 

Percent 
of  total 
cost 

$303.3 

59 

Treatment  and  disposal . 

56.8 

11 

67.5 

13 

28.7 

6 

Contingency  planning . 

23.2 

5 

Recordkeeping/reporting . 

15.2 

3 

Training . 

15.0 

3 

Total . 

•$510.0 

100 

'Detail  does  not  add  to  total  due  to  independent  rounding. 

The  Phase  I  standards  establish  the 
RCRA  Subtitle  C  program,  and  will  be 
followed  by  Phase  II,  which  will 
establish  the  standards  for  permit 
issuance.  These  are  scheduled  to  be 
promulgated  in  the  fall  of  1980.  While 
the  regulations  have  not  yet  been 
written,  it  is  conceivable  that  the  added 
costs  of  the  Phase  II  regulations  could 
double  the  total  costs  for  the  affected 
industries. 

As  part  of  the  EIA,  the  Agency 
performed  detailed  analyses  of  parts  of 
six  major  industries  which  EPA  believed 
could  be  substantially  affected 
economically  by  the  regulations.  They 
were  segments  of  the  textiles,  leather 
tanning,  electroplating,  inorganic 
chemicals,  organic  chemicals,  and 
nonferrous  metal  smelting  and  refining 
industries.  The  analyses  showed  that  86 
plants  may  close  out  of  the  4200  studied, 
costing  as  many  as  5300  jobs.  Negative 
impacts  are  concentrated  in  the 
following  industry  sectors:  Primary  zinc 
and  secondary  lead  smelting  and 
refining,  sodium  dichromate  and 
titanium  dioxide  production,  cattlehide 
non-chrome  and  sheephide  (no 
beamhouse]  tanning,  electroplating  job 
shops,  and  woven  fabric  finishing  and 
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felted  fabric  processing  in  the  textile 
industry.  Overall,  price  increases 
resulting  from  the  regulation  for 
products  from  these  industries  were  not 
found  to  be  substantial  except  for 


EPA  performed  less  detailed  analyses 
for  the  other  industry  segments  in  the 
EIA.  This  qualitative  analysis  shows  the 
possibility  of  plant  closures  in  some 
sectors  of  the  explosives,  petroleum 
rerefining,  pharmaceuticals,  organic 
chemicals,  and  plastics  industries. 

The  effects  of  the  Phase  I 
requirements  will  interact  with  those  of 
some  other  EPA  regulations.  It  is  too 
early  to  estimate  these  effects  in 
general.  But,  as  an  example,  the  water 
pretreatment  standards  for 
electroplaters  were  expected  to  close 
587  job  shops  until  the  Agency,  working 
^with  the  Small  Business  Administration, 
developed  a  Federal  assistance 
program.  As  a  result  of  the  RCRA 
Subtitle  C  program  alone,  60  job  shops 
may  close,  and  the  Agency  may  find  it 
more  difficult  to  mitigate  the  effect  of 
the  pretreatment  regulations  on  other 
plants. 

3.  Limits  of  Analysis.  In  order  to  make 
the  economic  analysis  practical,  the 
Agency  had  to  make  some  fundamental 
assumptions  and  limit  the  scope  of  the 
analysis  to  what  it  believed  were  the 
major  waste  generating  industries.  The 
EIA  could  not  cover  all  industry 
segments  which  generate  hazardous 
waste.  Simple  extrapolation  of  the 
compliance  cost  for  the  29,000 
generators  studied  to  the  67,000 
generators  that  are  expected  to  be 
regulated  during  Phase  I,  would  more 
than  double  the  EIA  estimate.  The  costs 
for  surface  impoundments  alone,  for 


projected  price  increases  for 
electroplating  job  shops  (6.6%)  and 
cattlehide  non-chrome  tanneries  (1-3%). 
Table  II  summarizes  these  impacts. 


those  industries  not  included  in  the 
analysis,  have  been  roughtly  estimated 
to  be  somewhere  between  $60-900 
million.® 

The  EIA  was  based  on  hazardous 
waste  volumes  believed  t&  exist  in  the 
covered  industry  segments  because  their 
waste  appeared  on  EPA’s  hazardous 
waste  list  or  was  believed  to  exhibit  one 
of  the  four  hazardous  waste 
characteristics.  The  uncertainty  over 
this  latter  aspect  of  the  analysis  is 
somewhat  reflected  in  the  1980  waste 
volume  estimate  which  EPA  believes 
could  range  between  28  million  and  56 
million  metric  tons.  The  41  million 
metric  tons  previously  quoted  is  EPA’s 
best  estimate.  To  the  extent  these 
generators  delist  or  discover  that  their 
specific  wastes  do  not  meet  the 
hazardous  waste  characteristics,  the 
costs  and  impacts  will  be  less. 

The  EIA  made  two  major 
assumptions:  (1)  Although  disposal 
prices  may  increase  significantly  under 
RCRA,  the  study  assumed  that 
generators  would  be  unable  to  reduce 


‘Based  on  varied  assumptions  on  site  life  and 
actual  number  of  hazardous  waste  sites.  Also,  this 
estimation  was  based  on  a  6xed  $25  million  cost 
assumption  for  closure  of  impoundments  over  150 
acres.  The  costs  would  have  been  nearly  double 
that  without  this  assumption  and  with  strict  use  of  a 
model  cost  equation  used  for  impoundments  of  less 
area.  However,  uncertainty  in  the  data  base  over 
site  life,  impoundment  size  and  hazardousness  of 
wastes,  and  the  Agency  belief  that  operators  could 
develop  less  costly  closure  plans  that  EPA  would 
accept,  support  this  assumption. 


the  volume  of  waste  disposed  and  will 
not  be  able  to  find  a  cheaper  way  to 
manage  it,  and  (2)  acceptable  off-site 
waste  disposal  capacity  will  be  readily 
available. 

Finally,  the  analysis- is  based  on  final 
Sections  3002  and  3003  regulations  and  a 
January  1980  draft  of  the  Sections  3001 
and  3004  requirements.  The  draft 
regulations  have  substantially  changed 
since  that  time.  In  most  instances,  the 
alterations  have  led  to  cost  reductions. 
For  instance,  a  number  of  changes 
which  would  greatly  reduce  the  amount 
of  waste  covered  by  the  regulations 
have  not  been  factored  into  the  analysis. 
Also,  the  financial  requirements  have 
been  deferred  in  the  Part  265  regulations 
but  are  still  covered  in  the  economic 
impact  study.  On  the  other  hand,  control 
of  underground  injection  has  been 
added  to  the  regulations,  but  it  is  not 
covered  in  the  EIA. 

The  Agency  is  now  analyzing  the  final 
Phase  I  regulations  and  will  make  the 
results  publicly  available  this  summer  in 
an  economic  analysis  siunmary.  EPA 
will  publish  a  notice  in  the  Federal 
Register  concerning  its  availability.  In 
the  interim,  anyone  wishing  to  review 
the  current  version  of  the  economic 
analysis  may  do  so  at  EPA 
Headquarters  and  Regional  Office 
libraries.  A  more  extensive  summary  of 
the  economic  analysis  can  be  found  in 
the  Regulatory  Analysis  which  is  also 
available  in  the  Regional  Office  and 
EPA  Headquarters  libraries. 

11.  Environmental  Analysis 

EPA  voluntarily  prepared  an 
Environmental  Impact  Statement  (EIS) 
under  the  National  Environmental  Policy 
Act  42  U.S.C.  §  4321  et  seq.  (NEPA).  (See 
the  NEPA  discussion  in  the  preamble 
accompanying  the  Parts  264  and  265 
rules  issued  elsewhere  in  today’s 
Federal  Register.)  EPA  will  publish  a 
Federal  Register  notice  within  90  days  of 
the  promulgation  of  these  regulations 
announcing  the  availability  of  the  EIS 
for  those  interested  in  obtaining  a  copy 
of  it. 

Industry  Assistance 

The  Agency  recognizes  that  these 
regulations  may  have  a  substantial 
impact  on  certain  industrial  sectors, 
particularly  on  firms  in  a  poor 
competitive  position.  The  Agency  will 
provide  a  limited  degree  of  assistance  to 
such  firms.  For  example,  the  Agency  is 
preparing  guidance  manuals  which 
interpret  the  regulations  and  offer 
advice  on  efficient  compliance  with 
substantive  requirements.  Seminars  and 
public  hearings  will  be  held  to  explain 
the  regulations,  respond  to  questions, 
and  describe  available  financial 


Table  W.— Summary  of  Costs  and  Impacts 


Plants  Potential  Potential  Possible  price  Annual 
Industry  generating  closure  (#)  employtTient  increase  costs 

hazardous  Iom  (percent)  (in  millions) 

waste  (#) 


Electroplating' .  2,336  60  1,680  6.6  $80.7 

Inorganic  chemicals* .  95  3  607  <1  49.8 

Leather  tanning*  271  11  795  <1  11.8 

Nonferrous  smelting* .  252  2  1,500  <1  64.2 

Organic  chemicals* .  45  0  0  0  13.3 

Textiles* .  1,166  10  740  0  23.3 

other  manufactunng .  .  258.9 

Service  industries  .  8.0 

Total .  29,000  .  ....  510.0 


'Job  shops  only. 

*Cost  study  covered  seven  product  lines,  detailed  impact  study  covered  four.  Significant  impacts  possible  in  sodium  dichro¬ 
mate  (1  closure  of  3  plants— 45  jobs)  and  titanium  dioxide  (2  closures  of  13  plants— 562  jobs). 

’Significant  impacts  possible  in  cattlehide  (6  closures  of  16  plants — 695  jobs)  and  sheephides  (5  closures  of  29  plants— 
100  jobs). 

’Significant  impact  possible  in  primary  zinc  industry  (1  closure  of  6  plants— 500  to  1,500  jobs). 

‘Cost  study  covered  ten  product  lirtes,  detailed  impact  study  covert  five. 

*Cost  study  includes  costs  for  five  iiylustry  segments  vrhose  wastes  are  no  longer  listed  as  hazardous  waste.  Significant 
impact  possible  in  the  felted  fabric  processing  segment  (2  closures  of  19  plants — 326  jobs). 
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assistance.  Limited  technological 
assistance  may  be  available. 

The  Agency  has  also  established  an 
industry  assistance  program  in  the 
Office  of  Solid  Waste.  The  staff  of  this 
program  have  been  charged  with  (1) 
identifying  industry  and  community 
RCRA  compliance  problems  and  seeking 
solutions  to  them,  (2)  coordinating 
assistance  activities  with  the  States, 
other  parts  of  EPA,  and  other  Federal 
agencies  (e.g.,  the  Small  Business 
Administration  and  the  Economic 
Development  Administration),  (3) 
planning  and  conducting  seminars,  and 

(4)  coordinating  production  of  written 
material  designed  to  assist  those  least 
able  to  cope  with  the  regulatory  burden. 

The  Agency  would  ideally  like  to 
provide  this  assistance  to  anyone  who 
wants  it.  However,  because  the  industry 
assistance  program  may  receive  more 
requests  for  help  than  it  can  initially 
respond  to,  it  may  be  necessary  to 
establish  priorities  to  determine  which 
requests  should  be  answered  first.  If  this 
is  the  case,  the  program  will  concentrate 
first  on  the  following  industry  sectors, 
which  the  Agency  believes  most  need  ^ 
this  help:  chrome  pigments,  chlorine, 
electroplating  (job  shops),  woven  fabric 
finishing,  felt  fabric  finishing,  sheepskin 
tanneries,  vegetable  tanners,  primary 
and  secondary  aluminum,  primary  and 
secondary  copper,  primary  and 
secondary  lead,  primary  tungsten, 
primary  zinc,  petroleum  rerefining, 
pesticides,  plastics,  and 
pharmaceuticals.  EPA  plans  to  meet 
with  the  trade  associations  of  these 
industries  in  order  to  define  specific 
assistance  responses. 

Anyone  having  suggestions  on  how 
the  Agency  canlielp  industry  comply 
with  these  regulations  should  contact: 
Michael  Barclay,  RCRA  Industry 
Assistance  Coordinator,  Office  of  Solid 
Waste  (WH-565),  U.S.  Environmental 
Protection  Agency,  Washington,  D.C. 
20460  (202)  755-9190. 

Dated:  May  2, 1980. 

Douglas  M.  Costle, 

Administrator. 

Title  40  CFR  Part  260  is  revised  to 
read  as  follows: 

PART  260— HAZARDOUS  WASTE 
MANAGEMENT  SYSTEM:  GENERAL 

Subpart  A— General 

Sec. 

260.1  Purpose,  scope  and  applicability. 

260.2  Availability  of  information,  . 
confidentiality  of  information. 

260.3  Use  of  number  and  gender. 

Subpart  B— Definitions 

260.10  Definitions. 


Subpart  C— Ruiemaking  Petitions 

260.20  General. 

260.21  Petitions  for  equivalent  testing  or 
analytical  methods. 

260.22  Petitions  to  amend  Part  261  to 
exclude  a  waste  produced  at  a  particular 
facility. 

Appendix  I — Overview  of  Subtitle  C 
Regulations 

Authority:  Secs.  1006,  2002(a),  3001  through 
3007,  3010,  and  7004,  of  the  Solid  Waste 
Disposal  Act,  as  amended  by  the  Resource 
Conservation  and  Recovery  Act  of  1976,  as 
amended  (42  U.S.C.  6905,  6912(a),  6921 
through  6927,  6930,  and  6974). 

Subpart  A— General 

§  260.1  Purpose,  scope,  and  applicability. 

(a)  This  part  provides  definitions  of 
terms,  general  standards,  and  overview 
information  applicable  to  Parts  260 
through  265  of  this  Chapter. 

(b)  In  this  part:  (1)  Section  260.2  sets 
forth  the  rules  that  EPA  will  use  in 
making  information  it  receives  available 
to  the  public  and  sets  forth  the 
requirements  that  generators, 
transporters,  or  owners  or  operators  of 
treatment,  storage,  or  disposal  facilities 
must  follow  to  assert  claims  of  business 
confidentiafity  with  respect  to 
information  that  is  submitted  to  EPA 
under  Parts  260  through  265  of  this 
Chapter. 

(2)  Section  260.3  establishes  rules  of 
grammatical  construction  for  Parts  260 
through  265  of  this  Chapter. 

(3)  Section  260.10  defines  terms  which 
are  used  in  Parts  260  through  265  of  this 
Chapter. 

(4)  Section  260.20  establishes 
procedures  for  petitioning  EPA  to 
amend,  modify,  or  revoke  any  provision 
of  Parts  260  through  265  of  this  Chapter 
and  establishes  procedures  governing 
EPA’s  action  on  such  petitions. 

(5)  Section  260.21  establishes 
procedures  for  petitioning  EPA  to 
approve  testing  methods  as  equivalent 
to  those  prescribed  in  Parts  261,  264,  or 
265  of  this  Chapter. 

(6)  Section  260.22  establishes 
procedures  for  petitioning  EPA  to  amend 
Subpart  D  of  Part  261  to  exclude  a  waste 
from  a  particular  facility. 

§  260.2  Availability  of  information; 
confidentiality  of  information. 

(a)  Any  information  provided  to  EPA 
under  Parts  260  through  265  of  this 
Chapter  will  be  made  available  to  the 
public  to  the  extent  and  in  the  manner 
authorized  by  the  Freedom  of 
Information  Act,  5  U.S.C.  section  552, 
section  3007(b)  of  RCRA  and  EPA 
regulations  implementing  the  Freedom 
of  Information  Act  and  section  3007(b), 
Part  2  of  this  Chapter,  as  applicable. 

(b)  Any  person  who  submits 
information  to  EPA  in  accordance  with 


Parts  260  through  265  of  this  Chapter 
may  assert  a  claim  of  business 
confidentiality  covering  part  or  all  of 
that  information  by  following  the 
procedures  set  forth  in  §  2.203(b)  of  this 
Chapter.  Information  covered  by  such  a 
claim  will  be  disclosed  by  EPA  only  to 
the  extent,  and  by  means  of  the 
procedures,  set  forth  in  Part  2,  Subpart  B 
of  this  Chapter.  However,  if  no  such 
claim  accompanies  the  information 
when  it  is  received  by  EPA,  it  may  be 
made  available  to  the  public  without 
further  notice  to  the  person  submitting 
it. 

§  260.3  Use  of  number  and  gender. 

As  used  in  Parts  260  through  265  of 
this  Chapter: 

(a)  Words  in  the  masculine  gender 
also  include  the  feminine  and  neuter 
genders;  and 

(b)  Words  in  the  singular  include  the 
plural;  and 

(c)  Words  in  the  plural  include  the 
singular. 

Subpart  B— Definitions 

§  260.10  Definitions. 

(а)  When  used  in  Parts  260  through 
265  of  this  Chapter,  the  following  terms 
have  the  meanings  given  below:  (1) 

“Act”  or  “RCRA”  means  the  Solid 
Waste  Disposal  Act,  as  amended  by  the 
Resource  Conservation  and  Recovery 
Act  of  1976,  as  amended,  42  U.S.C. 
section  6901  et  seq. 

(2)  “Active  portion”  means  that 
portion  of  a  facility  where  treatment, 
storage,  or  disposal  operations  are  being 
or  have  been  conducted  after  the 
effective  date  of  Part  261  of  this  Chapter 
and  which  is  not  a  closed  portion.  (See 
also  “closed  portion”  and  “inactive 
portion”,) 

(3)  “Administrator”  means  the 
Administrator  of  the  Environmental 
Protection  Agency,  or  his  designee. 

(4)  “Aquifer”  means  a  geologic 
formation,  group  of  formations,  or  part 
of  a  formation  capable  of  yielding  a 
significant  amount  of  ground  water  to 
wells  or  springs. 

(5)  “Authorized  representative” 
means  the  person  responsible  for  the 
overall  operation  of  a  facility  or  an 
operational  unit  (i.e.,  part  of  a  facility), 
e.g.,  the  plant  manager,  superintendent 
or  person  of  equivalent  responsibility. 

(б)  “Closed  portion”  means  that 
portion  of  a  facility  which  an  owner  or 
operator  has  closed  in  accordance  with 
the  approved  facility  closure  plan  and 
all  applicable  closure  requirements.  (See 
also  “active  portion”  and  “inactive 
portion”.) 

(7)  “Confined  aquifer”  means  an 
aquifer  bou.';ded  above  and  below  by 
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impermeable  beds  or  by  beds  of 
distinctly  lower  permeability  than  that 
of  the  aquifer  itself;  an  aquifer 
containing  confined  ground  water. 

(8)  "Constituent”  or  “hazardous  waste 
constituent”  means  a  constituent  which 
caused  the  Administrator  to  list  the 
hazardous  waste  in  Part  261,  Subpart  D, 
of  this  Chapter,  or  a  constituent  listed  in 
Table  1  of  §  261.24  of  this  Chapter. 

(9)  “Container”  means  any  portable 
device  in  which  a  material  is  stored, 
transported,  treated,  disposed  of,  or 
otherwise  handled. 

(10)  “Contingency  plan”  means  a 
document  setting  out  an  organized, 
planned,  and  coordinated  course  of 
action  to  be  followed  in  case  of  a  fire, 
explosion,  or  release  of  hazardous  waste 
or  hazardous  waste  constituents  which 
could  threaten  human  health  or  the 
environment. 

(11)  “Designated  facility”  means  a 
hazardous  waste  treatment,  storage,  or 
disposal  facility  which  has  received  an 
EPA  permit  (or  a  facility  with  interim 
status)  in  accordance  with  the 
requirements  of  40  CFR  Parts  122  and 
124  of  this  Chapter,  or  a  permit  from  a 
State  authorized  in  accordance  with  Part 
123  of  this  Chapter,  that  has  been 
designated  on  the  manifest  by  the 
generator  pursuant  to  §  262.20. 

(12)  “Dike”  means  an  embankment  or 
ridge  of  either  natural  or  man-made 
materials  used  to  prevent  the  movement 
of  liquids,  sludges,  solids,  or  other 
materials. 

(13)  “Discharge”  or  “hazardous  waste 
discharge”  means  the  accidental  or 
intentional  spilling,  leaking,  pumping, 
pouring,  emitting,  emptying,  or  dumping 
of  hazardous  waste  into  or  on  any  land 
or  water, 

(14)  “Disposal”  means  the  discharge, 
deposit,  injection,  dumping,  spilling, 
leaking,  or  placing  of  any  solid  waste  or 
hazardous  waste  into  or  on  any  land  or 
water  so  that  such  solid  waste  or 
hazardous  waste  or  any  constituent 
thereof  may  enter  the  environment  or  be 
emitted  into  the  air  or  discharged  into 
any  waters,  including  ground  waters. 

(15)  “Disposal  facility”  means  a 
facility  or  part  of  a  facility  at  which 
hazardous  waste  is  intentionally  placed 
into  or  on  any  land  or  water,  and  at 
which  waste  will  remain  after  closure. 

(16)  “EPA  hazardous  waste  number” 
means  the  number  assigned  by  EPA  to 
each  hazardous  waste  listed  in  Part  261, 
Subpart  D,  of  this  Chapter  and  to  each 
characteristic  identified  in  Part  261, 
Subpart  C,  of  this  Chapter. 

(17)  “EPA  identification  number” 
means  the  number  assigned  by  EPA  to 
each  generator,  transporter,  and 
treatment,  storage,  or  disposal  facility. 


(18)  “EPA  region”  means  the  states 
and  territories  found  in  any  one  of  the 
following  ten  regions: 

Region  I — Maine,  Vermont,  New  Hampshire, 
Massachusetts,  Connecticut,  and  Rhode 
Island. 

Region  II — New  York,  New  Jersey, 
Commonwealth  of  Puerto  Rico,  and  the 
U.S.  Virgin  Islands. 

Region  III — Pennsylvania,  Delaware, 
Maryland,  West  Virginia,  Virginia,  and  the 
District  of  Columbia. 

Region  IV — Kentucky,  Tennessee,  North 
Carolina,  Mississippi,  Alabama,  Georgia, 
South  Carolina,  and  Florida. 

Region  V — Minnesota,  Wisconsin,  Illinois, 
Michigan,  Indiana  and  Ohio. 

Region  VI — New  Mexico,  Oklahoma, 
Arkansas,  Louisiana,  and  Texas. 

Region  VII — Nebraska,  Kansas,  Missouri,  and 
Iowa. 

Region  VIII — Montana,  Wyoming,  North 
Dakota,  South  Dakota,  Utah,  and  Colorado. 
Region  IX — California,  Nevada,  Arizona, 
Hawaii,  Guam,  American  Samoa, 
Commonwealth  of  the  Northern  Mariana 
Islands. 

Region  X — Washington,  Oregon,  Idaho,  and 
Alaska. 

(19)  “Equivalent  method”  means  any 
testing  or  analytical  method  approved 
by  the  Administrator  under  §  §  260.20 
and  260.21. 

(20)  “Existing  hazardous  waste 
management  facility”  or  “existing 
facility”  means  a  facility  which  was  in 
operation,  or  for  which  construction  had 
commenced,  on  or  before  October  21, 
1976.  Construction  had  commenced  if: 

(i)  The  owner  or  operator  has  obtained 
all  necessary  Federal,  State,  and  local 
preconstruction  approvals  or  permits; 
and  either 

(ii) (o)  A  continuous  physical,  on-site 
construction  program  has  begun,  or 

[b]  The  owner  or  operator  has  entered 
into  contractual  obligations — which 
cannot  be  cancelled  or  modified 
without  substantial  loss — for 
construction  of  the  facility  to  be 
completed  within  a  reasonable  time. 

(21)  “Facility”  means  all  contiguous 
land,  and  structures,  other 
appurtenances,  and  improvements  on 
the  land,  used  for  treating,  storing,  or 
disposing  of  hazardous  waste.  A  facility 
may  consist  of  several  treatment, 
storage,  or  disposal  operational  units 
(e.g.,  one  or  more  landfills,  surface 
impoundments,  or  combinations  of 
them). 

(22)  “Federal  agency”  means  any 
department,  agency,  or  other 
instrumentality  of  the  Federal 
Government,  any  independent  agency  or 
establishment  of  the  Federal 
Government  including  any  Government 
corporation,  and  the  Government 
Printing  Office. 

(23)  “Food-chain  crops”  means 
tobacco,  crops  grown  for  human 


consumption,  and  crops  grown  for  feed 
for  animals  whose  products  are 
consumed  by  humans. 

(24)  “Freeboard”  means  the  vertical 
distance  between  the  top  of  a  tank  or 
surface  impoundment  dike,  and  the 
surface  of  the  waste  contained  therein. 

(25)  “Free  liquids”  means  liquids 
which  readily  separate  from  the  solid 
portion  of  a  waste  under  ambient 
temperature  and  pressure. 

(26)  “Generator”  means  any  person, 
by  site,  whose  act  or  process  produces 
hazardous  waste  identified  or  listed  in 
Part  261  of  this  Chapter. 

(27)  “Ground  water”  means  water 
below  the  land  surface  in  a  zone  of 
saturation. 

(28)  “Hazardous  waste”  means  a 
hazardous  waste  as  defined  in  §  261.3  of 
this  Chapter. 

(29)  “Inactive  portion”  means  that 
portion  of  a  facility  which  is  not 
operated  after  the  effective  date  of  Part 
261  of  this  Chapter.  (See  also  “active 
portion”  and  “closed  portion”.) 

(30)  “Incinerator”  means  an  enclosed 
device  using  controlled  flame 
combustion,  the  primary  purpose  of 
which  is  to  thermally  break  down 
hazardous  waste.  Examples  of 
incinerators  are  rotary  kiln,  fluidized 
bed,  and  liquid  injection  incinerators. 

(31)  “Incompatible  waste”  means  a 
hazardous  waste  which  is  unsuitable 
for: 

(i)  Placement  in  a  particular  device  or 
facility  because  it  may  cause 
corrosion  or  decay  of  containment 
materials  (e.g.,  container  inner  liners 
or  tank  walls);  or 

(ii)  Commingling  with  another  waste  or 
material  under  uncontrolled 
conditions  because  the  commingling 
might  produce  heat  or  pressure,  fire  or 
explosion,  violent  reaction,  toxic 
dusts,  mists,  fumes,  or  gases,  or 
flammable  fumes  or  gases. 

(See  Part  265,  Appendix  V,  of  this 
Chapter  for  examples.) 

(32)  “Individual  generation  site” 
means  the  contiguous  site  at  or  on  which 
one  or  more  hazardous  wastes  are 
generated.  An  individual  generation  site, 
such  as  a  large  manufacturing  plant, 
may  have  one  or  more  sources  of 
hazardous  waste  but  is  considered  a 
single  or  individual  generation  site  if  the 
site  or  property  is  contiguous. 

(33)  “In  operation”  refers  to  a  facility 
which  is  treating,  storing,  or  disposing  of 
hazardous  waste. 

(34)  “Injection  well”  means  a  well 
into  which  fluids  are  injected.  (See  also 
“underground  injection”.) 

(35)  “Inner  liner”  means  a  continuous 
layer  of  material  placed  inside  a  tank  or 
container  which  protects  the 
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construction  materials  of  the  tank  or 
container  from  the  contained  waste  or 
reagents  used  to  treat  the  waste. 

(36)  “International  shipment”  means 
the  transportation  of  hazardous  waste 
into  or  out  of  the  jurisdiction  of  the 
United  States. 

(37)  “Landfill”  means  a  disposal 
facility  or  part  of  a  facility  where 
hazardous  waste  is  placed  in  or  on  land 
and  which  is  not  a  land  treatment 
facility,  a  surface  impoundment,  or  an 
injection  well. 

(38)  “Landfill  cell"  means  a  discrete 
volume  of  a  hazardous  waste  landfill 
which  uses  a  liner  to  provide  isolation  of 
wastes  from  adjacent  cells  or  wastes. 
Examples  of  landfill  cells  are  trenches 
and  pits. 

(39)  “Land  treatment  facility”  means 
a  facility  or  part  of  a  facility  at  which 
hazardous  waste  is  applied  onto  or 
incorporated  into  the  soil  surface;  such 
facilities  are  disposal  facilities  if  the 
waste  will  remain  after  closure. 

(40)  “Leachate”  means  any  liquid, 
including  any  suspended  components  in 
the  liquid,  that  has  percolated  through  or 
drained  from  hazardous  waste. 

(41)  “Liner"  means  a  continuous  layer 
of  natural  or  man-made  materials, 
beneath  or  on  the  sides  of  a  surface 
impoundment,  landfill,  or  landfill  cell, 
which  restricts  the  downward  or  lateral 
escape  of  hazardous  waste,  hazardous 
waste  constituents,  or  leachate. 

(42)  “Management"  or  “hazardous 
^  waste  management”  means  the 

systematic  control  of  the  collection, 
source  separation,  storage, 
transportation,  processing,  treatment, 
recovery,  and  disposal  of  hazardous 
waste. 

(43)  “Manifest”  means  the  shipping 
document  originated  and  signed  by  the 
generator  which  contains  the 
information  required  by  Part  262, 

Subpart  B,  of  this  Chapter. 

(44)  “Manifest  document  number” 
means  the  serially  increasing  number 
assigned  to  the  manifest  by  the 
generator  for  recording  and  reporting 
purposes. 

(45)  “Mining  overburden  returned  to 
the  mine  site”  means  any  material 
overlying  an  economic  mineral  deposit 
which  is  removed  to  gain  access  to  that 
deposit  and  is  then  used  for  reclamation 
of  a  surface  mine. 

(46)  “Movement”  means  that 
hazardous  waste  transported  to  a 
facility  in  an  individual  vehicle. 

(47)  “New  hazardous  waste 
management  facility”  or  “new  facility” 
means  a  facility  which  began  operation, 
or  for  which  construction  commenced 
after  October  21, 1976.  (See  also 
“Existing  hazardous  waste  management 
facility”.) 


(48)  “On-site”  means  the  same  or 
geographically  contiguous  property 
which  may  be  divided  by  public  or 
private  right-of-way,  provided  the 
entrance  and  exit  between  the 
properties  is  at  a  cross-roads 
intersection,  and  access  is  by  crossing 
as  opposed  to  going  along,  the  right-of- 
way.  Non-contiguous  properties  owned 
by  the  same  person  but  connected  by  a 
right-of-way  which  he  controls  and  to 
which  the  public  does  not  have  access, 
is  also  considered  on-site  property, 

(49)  “Open  burning”  means  the 
combustion  of  any  material  without  the 
following  characteristics: 

(i)  Control  of  combustion  air  to  maintain 
adequate  temperature  for  efficient 
combustion, 

(ii)  Containment  of  the  combustion- 
reaction  in  an  enclosed  device  to 
provide  sufficient  residence  time  and 
mixing  for  complete  combustion,  and 

(iii)  Control  of  emission  of  the  gaseous 
combustion  products. 

(See  also  “incineration”  and  “thermal 
treatment”.) 

(50)  “Operator”  means  the  person 
responsible  for  the  overall  operation  of  a 
facility, 

(51)  “Owner”  means  the  person  who 
owns  a  facility  or  part  of  a  facility. 

(52)  “Partial  closure”  means  the 
closure  of  a  discrete  part  of  a  facility  in 
accordance  with  the  applicable  closure 
requirements  of  Parts  264  or  265  of  this 
Chapter.  For  example,  partial  closure 
may  include  the  closure  of  a  trench,  a 
unit  operation,  a  landfill  cell,  or  a  pit, 
while  other  parts  of  the  same  facility 
continue  in  operation  or  will  be  placed 
in  operation  in  the  future, 

(53)  “Person”  means  an  individual, 
trust,  firm,  joint  stock  company.  Federal 
Agency,  corporation  (including  a 
government  corporation),  partnership, 
association.  State,  municipality, 
commission,  political  subdivision  of  a 
State,  or  any  interstate  body. 

(54)  “Personnel”  or  “facility 
personnel”  means  all  persons  who  work, 
at,  or  oversee  the  operations  of,  a 
hazardous  waste  facility,  and  whose 
actions  or  failure  to  act  may  result  in 
noncompliance  with  the  requirements  of 
Parts  264  or  265  of  this  Chapter. 

(55)  “Pile”  means  any  non- 
containerized  accumulation  of  solid, 
nonflowing  hazardous  waste  that  is 
used  for  treatment  or  storage. 

(56)  “Point  source”  means  any 
discernible,  confined,  and  discrete 
conveyance,  including,  but  not  limited  to 
any  pipe,  ditch,  channel,  tunnel,  conduit, 
well,  discrete  fissure,  container,  rolling 
stock,  concentrated  animal  feeding 
operation,  or  vessel  or  other  floating 
craft,  from  which  pollutants  are  or  may 


be  discharged.  This  term  does  not 
include  return  flows  from  irrigated 
agriculture. 

(57)  “Publicly  owned  treatment 
works”  or  “POTW”  means  any  device  or 
system  used  in  the  treatment  (including 
recycling  and  reclamation)  of  municipal 
sewage  or  industrial  wastes  of  a  liquid 
nature  which  is  owned  by  a  “State”  or 
“municipality”  (as  defined  by  Section 
502(4)  of  the  CWA).  This  definition 
includes  sewers,  pipes,  or  other 
conveyances  only  if  they  convey 
wastewater  to  a  POTW  providing 
treatment. 

(58)  “Regional  Administrator”  means 
the  Regional  Administrator  for  the  EPA 
Region  in  which  the  facility  is  located, 
or  his  designee. 

(59)  “Representative  sample”  means  a 
sample  of  a  universe  or  whole  (e.g., 
waste  pile,  lagoon,  ground  water)  which  ' 
can  be  expected  to  exhibit  the  average 
properties  of  the  universe  or  whole. 

(60)  “Run-off’  means  any  rainwater, 
leachate,  or  other  liquid  that  drains  over 
land  from  any  part  of  a  facility. 

(61)  “Run-on”  means  any  rainwater, 
leachate,  or  other  liquid  that  drains  over 
land  onto  any  part  oT  a  facility. 

(62)  “Saturated  zone”  or  “zone  of 
saturation”  means  that  part  of  the 
earth’s  crust  in  which  all  voids  are  filled 
with  water. 

(63)  “Sludge”  means  any  solid,  semi¬ 
solid,  or  liquid  waste  generated  from  a 
municipal,  commercial,  or  industrial 
wastewater  treatment  plant,  water 
supply  treatment  plant,  or  air  pollution 
control  facility  exclusive  of  the  treated 
effluent  from  a  wastewater  treatment 
plant. 

(64)  “Solid  waste”  means  a  solid 
waste  as  defined  in  §  261.2  of  this 
Chapter. 

(65)  “State”  means  any  of  the  several 
States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  Guam,  American  Samoa, 
and  the  Commonwealth  of  the  Northern 
Mariana  Islands. 

(66)  “Storage”  means  the  holding  of 
hazardous  waste  for  a  temporary  period, 
at  the  end  of  which  the  hazardous  waste 
is  treated,  disposed  of,  or  stored 
elsewhere. 

(67)  “Surface  impoundment”  or 
“impoundment”  means  a  facility  or  part 
of  a  facility  which  is  a  natural 
topographic  depression,  man-made 
excavation,  or  diked  area  formed 
primarily  of  earthen  materials  (although 
it  may  be  lined  with  man-made 
materials),  which  is  designed  to  hold  an 
accumulation  of  liquid  wastes  or  wastes 
containing  free  liquids,  and  which  is  not 
an  injection  well.  Examples  of  surface 
impoundments  are  holding,  storage. 
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settling,  and  aeration  pits,  ponds,  and 
lagoons. 

(68)  “Tank"  means  a  stationary 
device,  designed  to  contain  an 
accumulation  of  hazardous  waste  which 
is  constructed  primarily  of  non-earthen 
materials  (e.g.,  wood,  concrete,  steel, 
plastic)  which  provide  structural 
support. 

(69)  “Thermal  treatment”  means  the 
treatment  of  hazardous  waste  in  a 
device  which  uses  elevated 
temperatures  as  the  primary  means  to 
change  the  chemical,  physical,  or 
biological  character  or  composition  of 
the  hazardous  waste.  Examples  of 
thermal  treatment  processes  are 
incineration,  molten  salt,  pyrolysis, 
calcination,  wet  air  oxidation,  and 
microwave  discharge.  (See  also 
“incinerator”  and  “open  burning”.) 

(70)  “Totally  enclosed  treatment 
facility”  means  a  facility  for  the 
treatment  of  hazardous  waste  which  is 
directly  connected  to  an  industrial 
production  process  and  which  is 
constructed  and  operated  in  a  manner 
which  prevents  the  release  of  any 
hazardous  waste  or  any  constituent 
thereof  into  the  environment  during 

'  treatment.  An  example  is  a  pipe  in 
which  waste  acid  is  neutralized. 

(71)  “Transportation”  means  the 
movement  of  hazardous  waste  by  air, 
rail,  highway,  or  water. 

(72)  “Transporter”  means  a  person 
engaged  in  the  offsite  transportation  of 
hazardous  waste  by  air,  rail,  highway, 
or  wafer. 

(73)  “Treatment”  means  any  method, 
technique,  or  process,  including 
neutralization,  designed  to  change  the 
physical,  chemical,  or  biological 
character  or  composition  of  any 
hazardous  waste  so  as  to  neutralize 
such  waste,  or  so  as  to  recover  energy  or 
material  resources  from  the  waste,  or  so 
as  to  render  such  waste  non-hazardous, 
or  less  hazardous;  safer  to  transport, 
store,  or  dispose  of;  or  amenable  for 
recovery,  amenable  for  storage,  or 
reduced  in  volume. 

(74)  “Underground  injection”  means 
the  subsurface  emplacement  of  fluids 
through  a  bored,  drilled  or  driven  well; 
or  through  a  dug  well,  where  the  depth 
of  the  dug  well  is  greater  than  the 
largest  surface  dimension.  (See  also 
“injection  well”.) 

(75)  “Unsaturated  zone”  or  “zone  of 
aeration”  means  the  zone  between  the 
land  surface  and  the  water  table. 

(76)  “United  States”  means  the  50 
States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the  U.S. 
Virgin  Islands,  Guam,  American  Samoa, 
and  the  Commonwealth  of  the  Northern 
Mariana  Islands. 


(77)  “Water  (bulk  shipment)”  means 
the  bulk  transportation  of  hazardous 
waste  which  is  loaded  or  carried  on 
board  a  vessel  without  containers  or 
labels. 

(78)  “Well”  means  any  shaft  or  pit  dug 
or  bored  into  the  earth,  generally  of  a 
cylindrical  form,  and  often  walled  with 
bricks  or  tubing  to  prevent  the  earth 
from  caving  in. 

(79)  “Well  injection”:  (See 
“underground  injection”.) 

Subpart  C— Rulemaking  Petitions 

§  260.20  General. 

(a)  Any  person  may  petition  the 
Administrator  to  modify  or  revoke  any 
provision  in  Parts  260  through  265  of  this 
Chapter.  This  section  sets  forth  general 
requirements  which  apply  to  all  such 
petitions.  Section  260.21  sets  forth 
additional  requirements  for  petitions  to 
add  a  testing  or  analytical  method  to 
Parts  261,  264  or  265.  Section  260.22  sets 
forth  additional  requirements  for 
petitions  to  exclude  a  waste  at  a 
particular  facility  from  §  261.3  of  this 
Chapter  or  the  lists  of  hazardous  wastes 
in  Subpart  D  of  Part  261. 

(b)  Each  petition  must  be  submitted  to- 
the  Administrator  by  certified  mail  and 
must  include: 

(1)  The  petitioner’s  name  and  address: 

(2)  A  statement  of  the  petitioner’s 
interest  in  the  proposed  action; 

(3)  A  description  of  the  proposed  action, 
including  (where  appropriate) 
suggested  regulatory  language;  and 

(4)  A  statement  of  the  need  and 
justification  for  the  proposed  action, 
including  any  supporting  tests, 
studies,  or  other  information. 

(c)  The  Administrator  will  make  a 
tentative  decision  to  grant  or  deny  a 
petition  and  will  publish  notice  of  such 
tentative  decision,  either  in  the  form  of 
an  advanced  notice  of  proposed 
rulemaking,  a  proposed  rule,  or  a 
tentative  determination  to  deny  the 
petition,  in  the  Federal  Register  for 
written  public  comment. 

(d)  Upon  the  written  request  of  any 
interested  person,  the  Administrator 
may,  at  his  discretion,  hold  an  informal 
public  hearing  to  consider  oral 
comments  on  the  tentative  decision.  A 
person  requesting  a  hearing  must  state 
the  issues  to  be  raised  and  explain  why 
written  comments  would  not  suffice  to 
communicate  the  person’s  views.  The 
Administrator  may  in  any  case  decide 
on  his  own  motion  to  hold  an  informal 
public  hearing. 

(e)  After  evaluating  all  public 
comments  the  Administrator  will  make 
a  final  decision  by  publishing  in  the 
Federal  Register  a  regulatory 
amendment  or  a  denial  of  the  petition. 


§  260.21  Petitions  for  equivaient  testing  or 
anaiyticai  methods. 

(a)  Any  person  seeking  to  add  a 
testing  or  analytical  method  to  Parts  261, 
264,  or  265  of  this  Chapter  may  petition 
for  a  regulatory  amendment  under  this 
section  and  §  260.20.  To  be  successful, 
the  person  must  demonstrate  to  the 
satisfaction  of  the  Administrator  that 
the  proposed  method  is  equal  to  or 
superior  to  the  corresponding  method 
prescribed  in  Parts  261,  264,  or  265  of 
this  Chapter,  in  terms  of  its  sensitivity, 
accuracy,  and  precision  (i.e., 
reproducibility). 

(b)  Each  petition  must  include,  in 
addition  to  the  information  required  by 
§  260.20(b): 

(1)  A  full  description  of  the  proposed 
method,  including  all  procedural  steps 
and  equipment  used  in  the  method; 

(2)  A  description  of  the  types  of  wastes 
or  waste  matrices  for  which  the 
proposed  method  may  be  used; 

(3)  Comparative  results  obtained  from 
using  the  proposed  method  with  those 
obtained  from  using  the  relevant  or 
corresponding  methods  prescribed  in 
Parts  261,  264,  or  265  of  this  Chapter; 

(4)  An  assessment  of  any  factors  which 
may  interfere  with,  or  limit  the  use  of, 
the  proposed  method;  and 

(5)  A  description  of  the  quality  control 
procedures  necessary  to  ensure  the 
sensitivity,  accuracy  and  precision  of 
the  proposed  method. 

(c)  After  receiving  a  petition  for  an 
equivalent  method,  the  Administrator 
may  request  any  additional  information 
on  the  proposed  method  which  he  may 
reasonably  require  to  evaluate  the 
method. 

(d)  If  the  Administrator  amends  the 
regulations  to  permit  use  of  a  new 
testing  method,  the  method  will  be 
incorporated  in  “Test  Methods  for  the 
Evaluation  of  Solid  Waste:  Physical/ 
Chemical  Methods,”  SW-846,  U.S. 
Environmental  Protection  Agency, 

Office  of  Solid  Waste,  Washington,  D.C. 
20460. 

[Comment:  This  manual  will  be 
provided  to  any  person  on  request,  and 
will  be  available  for  inspection  or 
copying  at  EPA  headquarters  or  any 
EPA  Regional  Office.) 

§  260.22  Petitions  to  amend  Part  261  to 
exclude  a  waste  produced  at  a  particular 
facility. 

(a)  Any  person  seeking  to  exclude  a 
waste  at  a  particular  generating  facility 
from  the  lists  in  Subpart  D  of  Part  261 
may  petition  for  a  regulatory 
amendment  under  this  section  and 
§  260.20.  To  be  successful,  the  petitioner 
must  demonstrate  to  the  satisfaction  of 
the  Administrator  that  the  waste 
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produced  by  a  particular  generating 
facility  does  not  meet  any  of  the  criteria 
under  which  the  waste  was  listed  as  a 
hazardous  waste  and,  in  the  case  of  an 
acutely  hazardous  waste  listed  under 
§  261.11(a](2],  that  it  also  does  not  meet 
the  criterion  of  §  261.11(a)(3).  A  waste 
which  is  so  excluded  may  still,  however, 
be  a  hazardous  waste  by  operation  of 
Subpart  C  of  Part  261. 

(b)  The  procedures  in  this  section  and 
§  260.20  may  also  be  used  to  petition  the 
Administrator  for  a  regulatory 
amendment  to  exclude  from 

§  261.3(a)(2)(ii)  or  (c),  a  waste  which  is 
described  in  those  sections  and  is  either 
a  waste  listed  in  Subpart  D,  contains  a 
waste  listed  in  Subpart  D,  or  is  derived 
from  a  waste  listed  in  Subpart  D.  This 
exclusion  may  only  be  issued  for  a 
particular  generating,  storage,  treatment, 
or  disposal  facility.  The  petitioner  must 
make  the  same  demonstration  as 
required  by  paragraph  (a)  of  this  section, 
except  that  where  the  waste  is  a  mixture 
of  solid  waste  and  one  or  more  listed 
hazardous  wastes  or  is  derived  from  one 
or  more  hazardous  wastes,  his 
demonstration  may  be  made  with 
respect  to  each  constituent  listed  waste 
or  Ae  waste  mixture  as  a  whole.  A 
waste  which  is  so  excluded  may  still  be 
a  hazardous  waste  by  operation  of 
Subpart  C  of  Part  261. 

(c)  If  the  waste  is  listed  with  codes 
“I”,  “C”,  “R",  or  “E”  in  Subpart  D,  the 
petitioner  must  show  that  demonstration 
samples  of  the  waste  do  not  exhibit  the 
relevant  characteristic  defined  in 

§§  261.21,  261.22,  261.23,  or  261.24  using 
any  applicable  test  methods  prescribed 
therein. 

(d)  If  the  waste  is  listed  with  code  "T” 
in  Subpart  D,  the  petitioner  must 
demonstrate  that: 

(1)  Demonstration  samples  of  the  waste 
do  not  contain  the  constituent  (as 
defined  in  Appendix  VII)  that  caused 
the  Administrator  to  list  the  waste, 
using  the  appropriate  test  methods 
prescribed  in  Appendix  III;  or 

(2)  The  waste  does  not  meet  the 
criterion  of  §  261.11(a)(3)  when 
considering  the  factors  in 

§  261.11(a)(3)  (i)  through  (xi). 

(e)  If  the  waste  is  listed  with  the  code 
“H”  in  Subpart  D,  the  petitioner  must 
demonstrate  that  the  waste  does  not 
meet  both  of  the  following  criteria: 

(1)  The  criterion  of  §  261.11(a)(2). 

(2)  The  criterion  of  §  261.11(a)(3)  when 
considering  the  factors  listed  in 

§  261.11(a)(3)  (i)  through  (xi). 

(f)  [Reserved  for  listing  radioactive 
wastes.) 

(g)  [Reserved  for  listed  infectious 
wastes.) 


(h)  Demonstration  samples  must 
consist  of  enough  representative 
samples,  but  in  no  case  less  than  four 
samples,  taken  over  a  period  of  time 
sufficient  to  represent  the  variability  or 
the  uniformity  of  the  waste. 

(i)  Each  petition  must  include,  in 
addition  to  the  information  required  by 
§  260.20(b): 

(1)  The  name  and  address  of  the 
laboratory  facility  performing  the 
sampling  or  tests  of  the  waste; 

(2)  The  names  and  qualifications  of  the 
persons  sampling  and  testing  the 
waste; 

(3)  The  dates  of  sampling  and  testing; 

(4)  The  location  of  the  generating 
facility; 

(5)  A  description  of  the  manufacturing 
processes  or  other  operations  and 
feed  materials  producing  the  waste 
and  an  assessment  of  whether  such 
processes,  operations,  or  feed 
materials  can  or  might  produce  a 
waste  that  is  not  covered  by  the 
demonstration; 

(6)  A  description  of  the  waste  and  an 
estimate  of  the  average  and  maximum 
monthly  and  annual  quantities  of 
waste  covered  by  the  demonstration; 

(7)  Pertinent  data  on  and  discussion  of 
the  factors  delineated  in  the 
respective  criterion  for  listing  a 
hazardous  waste,  where  the 
demonstration  is  based  on  the  factors 
in  §  261.11(a)(3); 

(8)  A  description  of  the  methodologies 
and  equipment  used  to  obtain  the 
representative  samples; 

(9)  A  description  of  the  sample  handling 
and  preparation  techniques,  including 
techniques  used  for  extraction, 
containerization  and  preservation  of 
the  samples; 

(10)  A  description  of  the  tests  performed 
(including  results); 

(11)  The  names  and  model  numbers  of 
the  instruments  used  in  performing  the 
tests;  and 

(12)  The  following  statement  signed  by 
the  generator  of  the  waste  or  his 
authorized  representative: 

I  certify  under  penalty  of  law  that  I  have 
personally  examined  and  am  familiar  with 
the  information  submitted  in  this 
demonstration  and  all  attached  documents, 
and  that,  based  on  my  inquiry  of  those 
individuals  immediately  responsible  for 
obtaining  the  information,  I  believe  that  the 
submitted  information  is  true,  accurate,  and 
complete.  I  am  aware  that  there  are 
signihcant  penalties  for  submitting  false 
information,  including  the  possibility  of  hne 
and  imprisonment. 

(j)  After  receiving  a  petition  for  an 
exclusion,  the  Administrator  may 
request  any  additional  information 
which  he  may  reasonably  require  to 
evaluate  the  petition. 


(k)  An  exclusion  will  only  apply  to  the 
waste  generated  at  the  individual 
facility  covered  by  the  demonstration 
and  will  not  apply  to  waste  from  any 
other  facility. 

(l)  The  Administrator  may  exclude 
only  part  of  the  waste  for  which  the 
demonstration  is  submitted  where  he 
has  reason  to  believe  that  variability  of 
the  waste  justifies  a  partial  exclusion. 

(m)  The  Administrator  may  (but  shall 
not  be  required  to)  grant  a  temporary 
exclusion  before  making  a  final  decision 
under  §  260.20(d)  whenever  he  finds  that 
there  is  a  substantial  likelihood  that  an 
exclusion  will  be  finally  granted.  The 
Administrator  will  publish  notice  of  any 
such  temporary  exclusion  in  the  Federal 
Register. 

Appendix  I. — Overview  of  Subtitle  C 
Regulations 

The  Agency  believes  that  there  are 
many  people  who  suspect,  but  are  not 
sure,  that  their  activities  are  subject  to 
control  under  the  RCRA  Subtitle  C  rules. 
This  appendix  is  written  for  these 
people.  It  is  designed  to  help  those  who 
are  unfamiliar  with  the  hazardous  waste 
control  program  to  determine  with 
which,  if  any,  of  the  regulations  they 
should  comply. 

Definition  of  Solid  Waste 

The  first  question  which  such  a  person 
should  ask  himself  is:  “Is  the  material  I 
handle  a  solid  waste?”  If  the  answer  to 
this  question  is  “No”,  then  the  material 
is  not  subject  to  control  under  RCRA 
and,  therefore,  the  person  need  not 
worry  about  whether  he  should  comply 
with  the  Subtitle  C  rules. 

Section  261.2  of  this  Chapter  provides 
a  definition  of  “solid  wa’ste”  which 
expands  the  statutory  definition  of  that 
term  given  in  section  1004(27)  of  RCRA. 
This  definition  is  diagrammed  in  Figure 
1  below. 

Figure  1  explains  that  all  materials  are 
either:  (1)  Garbage  refuse,  or  sludge;  (2) 
solid,  liquid,  semi-solid  or  contained 
gaseous  material;  or  (3)  something  else. 
No  materials  in  the  third  category  are 
solid  waste.  All  materials  in  the  first 
category  are  solid  waste.  Materials  in 
the  second  category  are  solid  waste 
unless  they  are  one  of  the  five 
exclusions  specified  in  §  261.4(a). 

Definition  of  Hazardous  Waste 

If  a  person  has  determined  that  his 
material  is  a  “solid  waste”,  the  next 
question  he  should  ask  is:  “Is  the  solid 
waste  I  handle  a  hazardous  waste?” 

Hazardous  waste  is  defined  in  §  261.3 
of  this  chapter.  Section  261.3  provides 
that,  in  general,  a  solid  waste  is  a 
hazardous  waste  if:  (1)  It  is,  or  contains, 
a  hazardous  waste  listed  in  Subpart  D  of 
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Part  261  of  this  Chapter,  or  (2)  the  waste 
exhibits  any  of  the  characteristics 
defined  in  Subpart  C  of  Part  261. 
However,  Parts  260  and  261  also  contain 
provisions  which  exclude  (§§  261.4(b), 
260.20,  and  260.22)  certain  solid  wastes 
from  the  definition  of  "hazardous 
waste”,  even  though  they  are  listed  in 
Subpart  D  or  exhibit  one  or  more  of  the 
characteristics  defined  in  Subpart  C. 
Figure  2  depicts  the  interplay  of  these 
special  provisions  with  the  definition  of 
"hazardous  waste”.  It  presents  a  series 
of  questions  which  a  person  should  ask 
himself  concerning  his  waste.  After 
doing  so,  the  person  should  be  able  to 
determine  if  the  solid  waste  he  handles 
is  a  hazardous  waste. 

Hazardous  Waste  Regulations 

If  this  is  the  case,  the  person  should 
look  at  Figure  3.  Figure  3  depicts  the 
special  provisions  specified  in  the  final 
Part  261  rules  for  hazardous  waste 
which: 

1.  Is  generated  by  a  small  quantity 
generator 

2.  Is  or  is  intended  to  be  legitimately  and 
beneficially  used,  re-used,  recycled,  or 
reclaimed 

3.  Is  a  sludge;  is  listed  in  Part  261, 
Subpart  D;  or  is  a  mixture  containing 
a  waste  listed  in  Part  261,  Subpart  D. 
For  each  of  these  Groups,  Figure  3 

indicates  with  which  Subtitle  C 
regulations  (if  any)  the  person  handling 
these  wastes  must  comply.  Figure  3  also 
explains  that,  if  a  person  handles 
hazardous  waste  which  is  not  included 
in  any  one  of  the  above  three  categories, 
his  waste  is  subject  to  the  Subtitle  C 
regulations  diagrammed  in  Figure  4. 

Figure  4  is  a  flowchart  which 
identifies  the  three  categories  of 
activities  regulated  under  the  Subtitle  C 
rules,  and  the  corresponding  set  of  rules 
with  which  people  in  each  of  these 
categories  must  comply.  It  points  out 
that  all  people  who  handle  hazardous 
waste  are  either:  (1)  Generators  of 
hazardous  waste,  (2)  transporters  of 
hazardous  waste,  (3)  owners  or 
operators  of  hazardous  waste  treatment, 
storage,  or  disposal  facilities,  or  (4)  a 
combination  of  the  above.  Figure  4 
indicates  that  all  of  these  people  must 
notify  EPA  of  their  hazardous  waste 
activities  in  accordance  with  the  Section 
3010  Notification  Procedures  (see  45  FR 
12746  et  seq.],  and  obtain  an  EPA 
identification  number. 

It  should  be  noted  that  people 
handling  wastes  listed  in  Subpart  D  of 
Part  261  who  have  filed,  or  who  intend 
to  file  an  application  to  exempt  their 
waste  from  regulation  under  the  Subtitle 
C  rules,  must  also  comply  with  the 
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notification  requirements  of  section 
3010. 

If  a  person  generates  hazardous 
waste.  Figure  4  indicates  that  he  must 
comply  with  the  Part  262  rules.  If  he 
transports  it,  he  must  comply  with  the 
Part  263  rules.  The  standards  in  both 
these  Parts  are  designed  to  ensure, 
among  other  things,  proper 
recordkeeping  and  reporting,  the  use  of 
a  manifest  system  to  track  shipments  of 
hazardous  waste,  the  use  of  proper 
labels  and  containers,  and  the  delivery 
of  the  waste  to  a  permitted  treatment, 
storage,  or  disposal  facility. 

If  a  person  owns  or  operates  a  facility 
which  treats,  stores,  or  disposes  of 
hazardous  waste,  the  standards  with 
which  he  must  comply  depend  on  a 
number  of  factors.  First  of  all,  if  the 
owner  or  operator  of  a  storage  facility  is 
also  the  person  who  generates  the 
waste,  and  the  waste  is  stored  at  the 
facility  for  less  than  90  days  for 
subsequent  shipment  off-site,  then  the 
person  must  comply  with  §  262.34  of  the 
Part  262  rules. 

All  other  owners  or  operators  of 
treatment,  storage,  or  disposal  facilities 
must  comply  with  either  the  Part  264  or 
the  Part  265  rules.  To  determine  with 
which  of  these  sets  of  rules  an  owner  or 
operator  must  comply,  he  must  find  out 
whether  his  facility  qualifies  for  interim 
status.  To  qualify,  the  owner  or  operator 
must:  (1)  Have  been  treating,  storing,  or 
disposing  of  the  hazardous  waste,  or 
commenced  facility  construction  on  or 
before  October  21, 1976,  (2)  comply  with 
the  Section  3010  notification 
requirements,  and  (3)  apply  for  a  permit 
under  Part  122  of  this  Chapter. 

If  the  owner  or  operator  has  done  all 
of  the  above,  he  qualifies  for  interim 
status,  and  he  must  comply  with  the  Part 
265  rules.  These  rules  contain 
administrative  requirements,  monitoring 
and  closure  standards,  and  an 
abbreviated  set  of  technical  and  closure 
and  post-closure  cost  estimate 
requirements.  The  owner  or  operator 
must  comply  with  these  standards  until 
final  administrative  disposition  of  his 
permit  application  is  made.  If  a  permit  is 
issued  to  the  owner  or  operator,  he  must 
then  comply  with  the  permit  which  will 
be  based  on  the  Part  264  rules. 

If  the  owner  or  operator  has  not 
carried  out  the  above  three 
requirements,  he  does  not  qualify  for 
interim  status.  Until  he  is  issued  a 
permit  for  his  facility,  the  owner  or 
operator  must  stop  waste  management 
operations  (if  any)  at  the  facility,  and 
send  his  hazardous  waste  (if  any)  to  a 
facility  whose  owner  or  operator  has 
interim  status  or  to  a  storage  facility 
following  the  Part  262  rules. 
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In  order  to  apply  for  a  permit,  the 
owner  or  operator  must  comply  with  the 
procedures  specified  in  Part  122  of  this 
Chapter. 

It  should  be  noted  that  the  Agency 
will  be  periodically  revising  the  rules 
depicted  in  Figures  3  and  4.  All  persons 
are  encouraged  to  write  to  EPA  to  verify 
that  the  regulations  which  they  are 
reading  are  up-to-date.  To  obtain  this 
verification,  contact:  Solid  Waste 
Information,  U.S.  Environmental 
Protection  Agency,  26  West  St.  Clair 
Street,  Cincinnati,  Ohio  45268  (513)  684- 
5362. 

[FR  Doc.  80-14306  Filed  5-16-80;  8:45  am) 
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Garbage,  refuse 
or  sludge 


Solid,  liquid,  semi-solid  or 
contained  gaseous  material 
which  is : 

1.  discarded 

2.  served  its  intended 
purpose 

3.  a  manufacturing  or 
mining  by-product 


other 


Does  §261. 4(a)  exclude  your 
material  from  regulation 
under  RCRA  because  it  is 
one  of  the  following: 

1.  domestic  sewage 

2.  CWA  point  source  discharge 

3.  Irrigation  return  flow 

4.  AEG  source,  special  nuclear 
or  by-product  material 

5.  In  situ  mining  waste 


MA'T’ERIAL 
I.S  NO'T’  A  PGPJV 
SOLID  WASTE 
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DEFINI'T’IOM  OF  A  RAZARHOTIR  WASTE 
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FIGURE  3 


SPECIAL  PROVISIOMS  FOR  CER'^AIN  HAZARDOUS  WASTE 


THE  WASTE  IS  A 
HAZARDOUS  WASTE 
(see  figure  2) 


YES 

f_ _ 

Is  it  generated  by  a 
small  quantity  generator 
as  defined  in  §261.5? 


It  is  subject  to 
the  special  require¬ 
ments  of  §261,5 


Is  it  or  is  it  intended 
to  be  legitimately  and 
beneficially  used,  re-used, 
recycled,  or  reclaimed? 


Therefore,  it  must  be 
intended  to  be  discarded 
I-^  IS  STIRJECT  TO  THE 

subtitle  c  regulations 

DIAGRAMMED  IN  FIGURE  4. 


Is  it  a  sludge  or  is  it 
listed  in  Part  261,  Subpart  D 
or  is  it  a  mixture  containing 
a  waste  listed  in  Part  261, 
Subpart  D? 


IT  IS  NOT  SUBJECT  TO 
REGTTLATION  TTNDER 
SUBTITLE  C 


li 


IT  IS  SUBJECT  TO  THE  FOLLOWING 
REQUIREMENTS  WITH  RESPECT  TO 
ITS  TRANSPORTATION  OR  STORAGE: 

-  Notification  under  Section  3010 

-  Parts  262  and  263 

-  Part  264,  Subparts  A  through  E  j 

-  Part  265,  Subparts  A  through  E, 

and  G,H, I,J,&  L 

-  Parts  122  and  124 
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FIGURE  4 

REGULATIONS  FOR  HAZARDOUS  WASTE 
NOT  COVERED  IN  DIAGRAM  3 


All  persons  who  handle  hazardous  waste 
subject  to  control  under  Subtitle  C 
not  covered  in  figure  3 


Notify  EPA  according  to 
Section  3010  Of  RCRA 
& 

Obtain  EPA  ID  Number 


Generators 


Tran snorters 


Owners  or  Operators 
of  T/S/D*  Facilities 


On-Site  Generators 
Storing  Wastes 
<  90  days  for 
subsequent 
shipment  off¬ 
site  I 


All  other  Owners 
or  Operators 


nJ/ 

Part  262 


vJ/ 

Part  263 


O/O**  who 
qualify  for 
interim  status 


O/O  who  don't 
quali^'v  for 
interim  status 


§262.34  of 
Part  262 


Part  265 


-Stop  operations,  i^  any 
-Send  waste  inventory, 
if  any,  to  a  facility 
whose  owner  or  operator 
has  interim  status,  or 
a  permit,  followinq  the 
Part  262  rules 
-Apply  for  permit  under 
Part  122  S  resume  or 
commence  operations  onlv 
after  permit  is  issued 
by  EPA  under  Parts  122, 
124  and  264,  or  bv  a 
.State  with  an  epa- 
approved  hazardotis 
waste  permit  proaraun. 


*  T/S/D  stands  for  Treatment,  Storage,  or  Disposal 

**  O/O  stands  for  Owners  or  Operators 
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